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PRESIDENT ROOSEVELT'S RAILROAD 

POLICY 



WELCOME BY MR. FILENE 

Gentlemen of the Economic Club : In the absence of 
our president, it becomes my pleasant duty to welcome 
our guests. Why I should have been selected to pre- 
side at a discussion of the President's railroad policy is 
a mystery to me, unless it be for what I once heard 
Professor Hart call the " canoe reason." According to 
this mode of reasoning, the railroad policy is like a 
canoe, because the less you know about it, the more you 
get out of it. 

Seriously, I need not assure our guests of our undi- 
vided attention and our interest in this question. It is 
a question that has long since passed out of the domain 
of theory here in Boston. Our associations of merchants 
have been dealing with the question of railroad rates 
and the question of railroad rebates for months, and are 
busily engaged in it now, in the hope of saving for 
Boston its rightful place in the commercial prosperity 
of our country. 

Frankly, however, much as I am interested in the 
commercial side of railroad policy, my chiefest interest 
comes from another cause. I am most interested in 
that side of railroad policy which, through rebates or 
other measures, threatens individual possibilities and 
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2 PRESIDENT ROOSEVELT'S RAILROAD POLICY 

individual hope in this country. If we see a man want- 
ing in physical energy, wanting in mental energy, mak- 
ing a failure of life, we are filled with pity. It is pitiful. 
But to see men full of physical energy, full of mental 
energy, making a failure of life for lack of opportunity, 
is a tragedy ; and it is charged against the railroads of 
this country that they are gradually, but definitely, 
depriving the individual, the small producer, the small 
distributer, of his opportunity. 

A nation that has lost hope can no longer be demo- 
cratic. What paralysis is to the individual, the list- 
lessness that comes from hopelessness is to the nation. 
But it has been openly charged, and in some eases 
substantiated, that the railroads, by making favorable 
— specially favorable — rates to large corporations, have 
made it impossible for the small producer, the small 
distributer, the small individual, to successfully com- 
pete. It was in recognition of this charge and of the 
public opinion that backed up this charge that Presi- 
dent Roosevelt, in his last message to Congress, said 
rebates must go, that the law in regard to railroads 
must be enforced. Later on, in his speech in Phila- 
delphia, the President said : — 

" Neither this people nor any other free people will 
further tolerate the use of vast power conferred by vast 
wealth, and especially by wealth in its corporate form, 
without lodging somewhere in the government a still 
higher power of seeing that this power, in addition to 
being used in the interest of the individuals possessing 
it, is also used for and not against the interests of the 
people as a whole. 

" And in some such body," the President went on to 
say, " as the Interstate Commerce Commission must be 
lodged in an effective way the power to see that every 
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shipper who uses the railroads and every man who owns 
and manages a railroad shall on the one hand be given 
justice and on the other hand be required to do justice." 
We are fortunate to-night and congratulate our- 
selves that we have with us as guests three men rep- 
resenting different interests in this great question. 
And I take pleasure now in introducing to you 
Commissioner Prouty, one of our Interstate Com- 
merce Commissioners. 



ADDRESS OP COMMISSIONER PROUTY 

Mr, President and Gentlemen: If I had realized 
when I accepted the invitation of your secretary that 
I was likely to meet this sort of an audience and 
speak in this sort of company, I should have pleaded 
a prior engagement. Your chairman adds to my 
embarrassment by putting me first, which, under the 
circumstances, is hardly fair. As I read the news- 
papers there is just one thing in these discussions 
about which nobody entertains any doubt — the utter 
and complete incompetency of the present Interstate 
Commerce Commission. The editors all say that the 
Commission has got to be '* strengthened." The Presi- 
dent is reported to have declared that if Congress will 
only give the Commission some real power, he will 
remove the present Commissioners, except possibly the 
chairman, and put in their places somebody who is 
competent to exercise that power. 

Now, under these circumstances I protest that it is 
hardly fair to select the most insignificant member of 
that insignificant body and set him up as a target for 
this distinguished railroad president on my right [Mr. 
Willcox], whose effulgence we never venture to con- 
template except through a smoked glass, and this 
famous judge on my left [Judge Grosscup], who in 
common with the rest of the judiciary has found his 
dearest delight in laying out the acts of the Interstate 
Commerce Commission. But I am told that I have 
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ADDRESS OF COMMISSIONER PROUTY 5 

the right of reply, and I wish to notify these gentle- 
men that it is a fact in natural history that even the 
worm does sometimes turn. 

Although I am here to address, not only an economic 
club, but the Economic Club of Boston, I am not a 
student of economics. I know nothing about the 
theories of rate making, or of rate regulation, and I 
am not competent to discuss those theories. I have 
been for the last eight years, and that is about one 
fourth of the active life of the average man, continu- 
ally engaged in the midst of actual railroad operations, 
and I desire to present to you to-night some few facts 
and some few conclusions which have been suggested 
to me by that practical work. Perhaps I can best do 
this by considering, not the President's policy as such, 
but the attitude of the railways toward this question. 

Mr. Samuel Spencer, the president of the Southern 
Railway, speaking for himself and most railways in the 
East and South, stated before the House Committee, 
and repeated after the President's speech at Philadel- 
phia, that he desired it to be clearly understood that 
he and the railways of the country stood with the 
President for any legislation that would stop the pay- 
ment of the rebate, but that he and they were utterly 
and unalterably opposed to any legislation which vested 
in any tribunal the power to alter or fix the rate. It 
is that proposition that I desire for a minute to examine 
with you. 

You all know that the act to regulate commerce, 
passed in 1887, forbade the payment of rebates. You 
all know that the railways since that time have con- 
tinually and habitually paid rebates. It is natural for 
you to assume that the right to pay a rebate is a thing 
of value to the railway. Nothing could be farther 
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from the truth. The rebate has been and is to-day 
the most deadly enemy of the railway. The traffic 
manager of the Lake Shore Company testified before 
the Interstate Commerce Commission that on much, 
perhaps a majority, of his freight traffic 10 per cent 
of the gross revenue was paid back to shippers in 
rebates. The Joint Traffic Association was intended 
to stop the payment of rebates, and Mr. George R. 
Blanchard testified before our Commission that it had 
that effect for about one month. When Judge Gross- 
cup first granted the injunction compelling railways 
to maintain their published schedules, and when it was 
seen that this injunction had some sensible effect in 
that direction, railroads that were not enjoined came 
to ask that they might be placed under the ban of the 
court. The Elkins Bill, which has very largely stopped 
the payment of rebates as such, was a railroad measure, 
conceived by the railroads, passed by the railroads, and 
in the interest of the railroads. 

Let there be no misunderstanding. The rebate is 
a sin. It should be utterly and completely stamped 
out. The Elkins Bill was one of the most beneficent 
measures touching railway regulation of recent times. 
I have no words of commendation too strong for that 
measure ; but you must understand that no one thing 
in recent times has put into the treasuries of the rail- 
ways of this country more money than that same enact- 
ment. When Mr. Spencer says that he stands with 
the President in stopping the payment of rebates, he 
gives up no thing of value. He asks the people to do 
what he himself has never been able to do ; he asks 
the government to give the railroads a protection 
against themselves, which they have never been able 
to secure by voluntary action. What Mr. Spencer in 
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substance says in behalf of the railroads is, " We wish 
to be regulated just so far as it is for our interest to 
be regulated, and no farther." 

Let us go a little farther and examine the second 
part of Mr. Spencer's proposition in the light of the 
first part, and in so doing let me speak to you in actual 
cases. These pleasing platitudes put into elegant 
diction delight the ear for the time being ; they really 
contribute but little to an actual understanding of 
this practical question. 

The Interstate Commerce Commission has recently 
investigated the operations of the Santa Fe Railway 
System in connection with the Colorado Fuel and Iron 
Company. It appeared that the Railway Company 
had systematically granted to the Fuel Company large 
rebates from its published schedules, and that the effect 
of this had been to give the Fuel Company a virtual 
monopoly of the coal business in those regions under 
investigation. Mr. Spencer declares that this should 
stop ; and manifestly it must stop if anybody except 
the Colorado Company is to engage in the coal business 
in that country. 

On the same day that this investigation was begun 
we heard another complaint at the same place touching 
the same general subject-matter. From Trinidad, 
Colorado, to El Paso, Texas, is five hundred miles by 
the Santa Fe Line, and between those two points are 
the Raton and Glorietta passes, each seventy-five 
hundred feet above the sea and twenty-five hun- 
dred feet above the surrounding country. San An- 
tonio, New Mexico, lies one hundred and fifty miles 
north of El Paso upon this line from Trinidad, with 
a gradually descending grade nearly all the way 
from San Antonio south. The actual rate charged 
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from the Trinidad region by the Santa Fe Company 
for the five-hundred-mile haul over those two moun- 
tain ranges was $2.90 per ton, while the published rate 
from San Antonio had been il.25 per ton. Under this 
adjustment of rates a coal operator at Carthage whose 
product reached the iron of the Santa Fe at San 
Antonio had been able to compete with the Colorado 
fields, and had entered into a contract for furnishing 
the Mexican Central Railway Company with its fuel. 
While that contract was pending the Santa Fe advanced 
the freight rate from San Antonio to El Paso from 
$1.25 to $1.50. By this action the operator at San 
Antonio was forced to give up his contract and go out 
of business. 

Now, I ask you to carefully observe that it is of 
precisely the same concern to the coal operator at Car- 
thage whether the published rate from San Antonio is 
raised twenty-five cents per ton on the printed schedule 
or the published rate from the Trinidad region is 
secretly reduced twenty-five cents per ton by the pay- 
ment of a rebate. In either case his mine shuts down. 
It is a thing of exactl}^ the same consequence to the 
consuming public, for in either case the public is de- 
prived of that competition. Yet Mr. Spencer says, as 
I understand him, that you should stop the rebate by 
law, but that you have no right to touch the discrimi- 
nation in a published tariff. 

Why is it, my friends, that you should stop the 
rebate ? Because the Santa Fe Railroad is a public 
highway. Because the Santa Fe Railroad is engaged 
in the performance of a public service. Mr. Spencer 
as an individual has a right to sell his time to whom 
he lists at his own price. Mr. Spencer the individual 
has a right to sell any commodity which he has to 



ADDRESS OF COMMISSIONER PROUTY 9 

whomever he desires at his own price. Mr. Spencer 
can sell that commodity to one person for one price 
and to another person for another price ; but Mr. 
Spencer's railroad, or any other railroad, must sell its 
commodity to all people for the same price, and it 
must sell its commodity to all people for a fair and a 
just price. There is absolutely no reason which justi- 
fies the government in interfering in the first case 
which does not equally justify the government in 
interfering in the second case. 

You hear much talk in these discussions about the 
confiscation of propert3^ What confiscation could be 
more complete than the confiscation of that coal mine ? 
Just here, as I understand it, the President and Mr. 
Spencer part company. Mr. Spencer asserts that he, 
as the owner of the Santa Fe Railroad, should be 
entitled to say what that rate shall be, and that his 
say-so must stand. The President affirms that before 
that coal mine is confiscated its owner shall have some 
tribunal where he can go and try the question of the 
reasonableness of that rate. This is the issue between 
the President and Mr. Spencer. 

Now, gentlemen, that is a single illustration. I 
could stand here all night and multiply illustrations 
of just that sort. Did the time suffice, I could go 
further. I think I could convince you that this kind 
of discrimination is more dangerous to-day, and likely 
to be more dangerous for the future, than the rebate 
itself. Our railroads are fast falling into the hands 
of great trust magnates and the monopolies of this 
country. Go down to-night on to the New Haven 
road and you will find that the Standard Oil Company 
enjoys a virtual monopoly of that territory, not by 
reason of any secret rebate, but by virtue of the inflii- 
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ence that that monopoly exercises in the construction 
of the published tariffs. And that same process is 
going on all over the country. But I have not the 
time to further discuss that phase of this subject. I 
must pass on to another phase of the President's policy 
which is, to my mind, of equal or greater consequence, 
and that is the reasonable rate itself, the monopoly 
which the railroads have formed, and the danger which 
the public faces from that monopoly. 

In 1872 a committee of the Senate, called the Win- 
dom Committee, investigated transportation conditions 
from the Middle West to the Atlantic seaboard. A 
report was made, a very intelligent document, and if 
any of you are interested in this subject, you cannot 
do better than read the Windom report. That com- 
mittee arrived at the conclusion that the great menace 
to this country was combination and the unreasonable 
rates which would flow from that combination. In 
those days the right to regulate rates had not been 
established, and that committee recommended the con- 
struction of one or more government railroads from 
Chicago to the Atlantic seaboard and the improvement 
of our waterways. 

That investigation was in the early days of the rail- 
road pool. The Missouri River pool had just been 
fairly launched and was in full operation, and the com- 
bination which this committee feared was of that kind. 
It did not materialize. There broke upon this country 
an era of railroad building. Railroads were constructed, 
not to operate, but to sell. Out of the multiplication 
of these railroads grew up an unreasoning and relent- 
less competition, and that competition forced down 
rates to an extremely low, and in very many cases, an 
unreasonably low, figure. 
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Along with the low rate came discrimination ; for 
competition always will produce and always must pro- 
duce discrimination. The investigations which led to 
the passage of the act to regulate commerce showed 
that in some instances where any considerable quantity 
of merchandise was transported by rail, it went under 
a special contract, each person having a rate of his own. 
The act of 1887 was undoubtedly aimed first of all at 
discrimination. 

Since 1887 conditions have changed once more. 
That sort of competition produces but one result, and 
that is combination. The very fierceness of this com- 
petition hastened the combination. The railroads of 
this country, as the price of continued existence, parted 
with their individuality. Such combination can only 
mean the disappearance of the competition which pro- 
duced it, and these combinations have proceeded along 
one line and another until they have practically reached 
that point to-day where there is no longer competition 
in the rate which is worthy of the name. We have in 
this country 200,000 miles and over of railway, and of 
these 200,000 miles 120,000 miles are controlled by six 
or seven men. 

Mr. Willcox — Who are they? 

Commissioner Prouty — Well, I have mentioned 
them, Mr. Willcox, and I could again, if it were worth 
the while. You know who they are. They have been 
mentioned everywhere. 

Mr. Willcox — No ; I never heard them mentioned. 

Commissioner Prouty — I gave them in detail in 
my testimony before the House Committee some two 
years ago. I won't undertake to do it off-hand now, 
but it can be easily done. Six or seven systems con- 
trol 120,000 miles of railway, and they control a much 
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greater proportion of railroad business. Not only do 
they dominate this mileage, but their combinations have 
been made with great skill and for a definite purpose. 
I will give you one, Mr. Willcox. 

When I first became an Interstate Commerce Com- 
missioner the sorest traffic spot in this country was the 
bituminous coal situation. You had the Norfolk and 
Western, the Chesapeake and Ohio, the Baltimore and 
Ohio, the Pennsylvania, and to some extent the New 
York Central, and other lines. These lines all carried 
soft coal to the Atlantic seaboard, not from the same 
fields, but the same quality of coal which answered the 
same purpose and sold for substantially the same price. 
To-day the Pennsylvania Railroad Company controls 
the whole of it. It owns the Baltimore and Ohio, the 
Norfolk and Western, the Chesapeake and Ohio, with a 
little assistance from its partner, the New York Cen- 
tral. To-day Mr. Cassatt can say at what price every 
pound of bituminous coal shall be transported from every 
mine to tidewater. What this means to the revenues 
of those roads you will understand when I tell you that 
50 per cent of their entire traffic, or thereabouts, is coal. 
I will not undertake to estimate the millions of dollars 
which New England pays as a result of that com- 
bination. 

Let me give you another illustration, Mr. Willcox ; 
this time from your own business. You are engaged 
in the sale of anthracite coal. When I went on to the 
Interstate Commerce Commission another tender spot 
was competition in the price of hard coal. To-day the 
Pennsylvania and the New York Central, through their 
ownership of the Reading stock, are virtual masters of 
the anthracite coal situation. I don't mean that they 
own the whole of it, but they absolutely dominate it. 
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They have not advanced the freight rate, because there 
has been no need to do that. They own the coal itself, 
and they have advanced the price of the coal. 

I might use up my entire time in giving illustra- 
tions of this sort, but I will not. All this has become 
elementary knowledge. Every intelligent man knows 
what these combinations are and the power of these 
combinations. Don't misunderstand me. I have been 
quoted as saying that these half a dozen men could 
impose on this country whatever freight rates they saw 
fit. I never said anything df the kind. No statement 
could be more ridiculous than that. There are com- 
petitive conditions and there are commercial conditions 
which £tbsolutely fix many freight rates. If one man 
owned every railroad in the United States, he could 
not impose whatever freight rate he saw fit. When 
wheat is once at Duluth, the water determines the rate 
at which it shall go to New York, and the rate to New 
York fixes that to Philadelphia, to Boston, and even to 
the Gulf. Our industries here in New England cannot 
prosper unless they have extremely low rates on the 
raw material in and the manufactured product out. 

But what these men can do is to advance the rate 
enormously on many commodities. What they can do 
is to increase the rate here and increase the rate there 
and take in that way millions of dollars annually from 
the people of this country unjustly. What they can 
do is to create billions of dollars, I might say out of 
nothing, by giving value to those stocks which have 
no actual value. I have said they could create this 
out of nothing. That is not true. You cannot make 
something out of nothing, "^a: nihilo^ nihilo fit,'" 

Mr. Willcox [correcting'] — Nihil fit, 

CoMMissiONEii PiiOUTY — Nihil fit ; that is right. I 
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sliould have known better than to attempt to impose 
an ablative for a nominative upon a Boston audience. 

I say, my friends, you cannot create something out 
of nothing. The other day I was discussing this sub- 
ject with a gentleman, who said to me : " My neighbor 
receives f 1.50 a day, and he has a family of six children 
to support. Isn't that, rather than your rates, the real 
problem after all ? " And I replied : " My dear sir, 
the two things are one. It is the fellow with the half- 
dozen children and the $1.60 per day who is paying 
the freight that creates these billions of dollars." 

One thing more. It is sometimes said that rates in 
this country ought to be advanced ; that they are too 
low. I am not denying that. I think myself that the 
general average of rates in this country in 1897 was 
perhaps too low. I think myself that many rates might 
with perfect propriety be advanced. The cost of oper- 
ation has advanced, which in some cases may be an 
excuse for an advance in the rate. What I say is this, 
that these men, having created this condition of mo- 
nopoly, ought not to be allowed to impose whatever rate 
they see fit without some sort of government super- 
vision over that rate. Let me give you an illustration 
once more, showing the practical application of all this, 
and for that purpose I will take the last case upon 
which a court has passed, the one we call the Hay 
Case. 

For many years previous to January 1, 1900, hay 
had been carried in Official Classification territory as 
sixth-class freight. On that date it was advanced to 
fifth class. The claim was made by shippers that this 
action was unreasonable, and the Interstate Commerce 
Commission, after an extended investigation, decided 
that it was. The case went to the court, and the Cir- 
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V 

cuit Court has just handed down an opinion, which is 
this, that no matter whether the rate was reasonable 
or unreasonable, as the law now stands the Commission 
has no power to reduce that rate. 

It transpired in this case that the advance from 
sixth class to fifth class liad cost shippers of hay in 
Official Classification territory $2,000,000 a year. 
The traffic managers of those railroads had sat down 
and agreed together to make the advance. If one 
single one of them had declined, it could not have 
been done. What those gentlemen did was simply 
to lay a tax of $2,000,000 a year on the shippers and 
consumers of hay in that territory. My friends, you 
established down here in Boston Harbor a good many 
years ago the principle that there should be no such 
thing as taxation without representation. And I say 
to-night that before the railroads of this country are 
allowed to impose a tax of that sort on the people of 
this country some tribunal must be provided which can 
inquire into the justice of that tax. 

They tell me there are no complaints of unreasonable 
rates in this country to-day. I have some curiosity to 
know by what sort of mental process these gentlemen 
have arrived at that conclusion. Everybody knows 
that the Interstate Commerce Commission has no 
power to reduce a rate. It can simply investigate and 
recommend. The complainant who establishes before 
it his case has no assurance of relief, and still there are 
pending before the Interstate Commerce Commission 
to-day cases in which the only question is upon the 
reasonableness of some advance which involves millions 
of dollars. 

An advance in freight rates adds to the net income 
of the railroads, since the cost of operation is the same 
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under whatever rate is charged. If maintained, it adds 
to the value of that railroad, upon a 5 per cent basis, 
twenty times the amount of the annual income from the 
advance. Take the cases now pending before the 
Commission, or which have been decided by it within 
the year, together with those which are before the 
court upon some recommendation of the Commission, 
where the only question is upon the reasonableness of 
an actual advance — not cases like your Hearst ease, 
Mr. Willcox, which may have been brought for politi- 
cal effect, not cases where somebody merely complains 
that the rate is too high, but only those cases which 
involve an advance, often a second or a third advance 
— and I say to you that the money value of the right 
to make and maintain those advances on a 5 per cent 
basis would build and equip every railroad in New 
England. And yet, gentlemen, you are told that there 
is no complaint of the advances which have been made 
in railway rates. 

Last Monday the Supreme Court of the United 
States handed down an opinion in the Northern Se- 
curities Case, and thereupon was closed a chapter of 
high finance. I have had occasion recently to look 
into the details of that transaction. I wish to give 
you in a single word a summary of it. The proposed 
merger involved three systems — the Burlington, the 
Northern Pacific, and the Great Northern. It was 
completed in 1901.. Treating the stock of the North- 
ern Securities Company as worth par, the market value 
of the capital stock of those three systems over and 
above the average market value in 1897 had increased 
more than 1320,000,000 ; and $320,000,000 would have 
built every mile of railroad embraced in those three 
systems. 
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It is said that railroad stocks were low in 1897, and 
they were. They were in 1901. Since 1901 Northern 
Securities stock has advanced f60 to $65 per share. 
That means a further advance in the market value of 
the capital stock of the Northern Pacific and the Great 
Northern of over $200,000,000 — money enough, once 
more, to construct those two railroads from the head of 
Lake Superior to the Pacific Coast. 

On the 1st of January, 1904, those lines, in conjunc- 
tion with other transcontinental lines, advanced west- 
bound transcontinental rates, in many cases 10 per 
cent. And they tell you that it is confiscation even to 
inquire into the reasonableness of that advance. You 
remember that Thomas Jefferson said, just before the 
breaking out of the French Revolution, when some- 
body suggested the possibility of bloodshed, that in his 
opinion a little bloodletting, if judiciously done, would 
not hurt the French nation. If that is confiscation, 
which I utterly and absolutely deny, a little judicious 
confiscation would not be a bad thing for the railroads. 
A little confiscation of that sort to-day, my friends, is 
likely to save a great deal of confiscation of a different 
sort later on. 

But, say these railroad objectors, the government 
cannot do this. The making of rates is a complex 
thing, which can only be done by an expert traffic 
manager. Should the government undertake it, it 
would make a botch of it, and it is much better to 
endure what few transportation evils there are, than to 
attempt to correct them. 

Let me particularly call your attention to the fact 
that the President's policy does not propose to divest 
the railways of the right to make in the first instance 
whatever tariffs they see fit. In many cases tariffs are 
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now made by the state governments. While it may 
be found necessary to so finally construct interstate 
tariffs, there is no proposition of that kind before the 
country to-day. The President's policy simply says 
that, when the rate has been made, some tribunal shall 
have the right to inquire into the reasonableness of that 
rate, and to correct it if found wrong. 

But let us look at the position of the railways upon 
the proposition that the government cannot revise their 
rates. If I understand it, it is this : The making of 
a rate is a delicate process, which requires a peculiar 
kind of mental ability ; that mental ability is only pos- 
sessed by an occasional specimen of the human species. 
The railroads have already taken up the entire supply 
at extremely high figures. Hence the government 
could not, if it would, and would not if it could, pro- 
cure that form of genius which is necessary to make or 
revise a rate schedule. If this be the actual condition, 
if the railroads of this country can make and keep in 
effect any sort of an unjust rate for the reason that it is 
impossible to intelligently supervise that rate, this 
nation is virtually in extremis. The matter should be 
promptly referred to the Agricultural Department. It 
is conceivable that it may be possible to breed that sort 
of genius. Perhaps the infant at birth may exhibit 
some distinguishing mark so that we may be able to 
preempt it and rear it at the public expense for the 
public use, as the Spartans of old did their soldiers. 
If nothing better can be done, we must exercise the 
power of eminent domain over some of these peculiar 
specimens. 

Nothing could be more absurd than the claims of 
railways in this respect, and let me say that no one is 
really farther in his own mind from the making of 
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these ridiculous claims than the able traffic official 
himself. That kind of talk is the monopoly of railroad 
lawyers and railroad presidents who testify before 
Senate and House committees. If I had one of these 
high-priced officials here to-night and could examine him 
for a moment, I could show you very clearly the fallacy 
of the statement. We have in the past repeatedly 
examined them. The other day we examined the chief 
traffic officer — I think he is second vice president — of 
one of the trunk lines, a great authority on railroad 
matters. This gentleman, when pressed with the con- 
sequences of certain answers he had made, said, " We 
make rates very much as a honeybee makes its cells, 
by a sort of instinct." And when you look at some of 
his rates you are inclined to agree with him. Some 
time ago we examined another one of these gentlemen 
who is to-day, it is said, receiving $50,000 a year. He 
was testifying as to the reasonableness of his grain rates, 
and having been asked question after question, finally 
said, '^ To tell you the truth, gentlemen, we get all we 
can." That is a literal statement of a sober fact. 
That is what the $50,000 traffic official is for — to get 
all he can. Sometimes he gets it by the legitimate 
development of traffic on his own line ; oftener he gets 
it by diverting traffic from the lines of his competitors. 
Since I have known anything about it in a practical 
way, the principal function of the $50,000 man has been 
to pay just as small a rebate as he could and obtain the 
business. 

Now, once more don't misunderstand me. Rate 
making is a delicate process. To make rates requires 
expert knowledge, and it requires ability of a high order; 
to revise rates requires expert knowledge and ability of 
a high order and judgment of the very highest possible 
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order, and any attempt to revise them without those 
qualifications is likely to end in injustice and disaster. 
But that knowledge can be acquired by people habitu- 
ally engaged in the business, although they are not and 
never have been traffic officials. The present chairman 
of the Interstate Commerce Commission has been hear- 
ing these questions for fourteen years. He has heard 
them from all parts of this country, presented in all 
kinds of ways, and from all points of view. He has 
enjoyed a training for the decision of these questions 
which no traffic man could by any possibility have. 
And I may add that I know no one who possesses in a 
higher degree the mental and moral qualities which are 
essential to the fair decision of these questions than my 
long-time associate. There is not the slightest difficulty 
in providing a board which can treat these matters 
intelligently. 

Having very earnestly asserted that railroad rates 
can only be made by the rarest kind of expert knowl- 
edge, these railroad gentlemen tell you in the next 
place that their rates are not made at all; that they are 
fixed by the laws of trade and commerce. You will 
notice that "trade and commerce" is the headline in 
most newspapers on the railroad side of this question, 
and that trade and commerce is the thing dwelt upon 
before the Senate and the House, more than anything 
else. The laws of trade and commerce will be inter- 
fered with if you touch the freight rates! I utterly 
deny that the freight rate is in any way a matter of 
trade and commerce. It is not a commodity which is 
bought and sold in the open market. The freight rate 
is a thing which you must pay, and you must pay 
exactly what the man who runs the railroad charges 
you. There are instances where he can only get so 
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much; but if you will run that instance down to its 
basic fact, you will generally find that it depends, not 
on any commercial condition, but on some other freight 
rate from some other point, and when you raise both 
these rates you have not disturbed any commercial 
condition. 

I cannot discuss this question, but I am talking in 
the concrete and I will give you just one concrete 
illustration. On the 15th of April, 1903, Mr. Spencer's 
railroad, which leads from the pine forests of Alabama 
to points north of the Ohio River, in conjunction with 
all other lines leading from southern forests to that 
territory, advanced the rate on yellow pine lumber two 
cents per hundred pounds, equivalent to seventy-five 
cents per thousand, a fair profit on the handling of that 
commodity. Some mill owner, who ten years ago had 
constructed the mill upon the line of this railway, who 
since then had seen his rate to market twice advanced, 
conceives that this last advance ought not to have been 
made, and he applies to Mr. Spencer to correct it. 
Thereupon the president of the Southern Railway 
makes answer : " My dear sir, why do you apply to 
me? Your rate is determined by the laws of trade 
and commerce. Go home and thank God that you live 
in a country where commercial activities are still 
untrammeled." 

It is urged that this proposed regulation of railway 
rates is an exhibition of base ingratitude toward the 
owners of these properties. Behold the magnificent 
system of American railways ! Think of the pluck ; 
think of the energy; think of the money it has taken 
to build these railways ; think of the men who have 
spent their energies in the development of this system. 
Shall the people, being the beneficiaries of their efforts. 
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now turn and rend them? Your representative, Mr. 
McCall — he was in college with me, and I still think 
of him as Sam — delivered an eloquent oration in the 
House the other day, in which he touched with much 
force upon this branch of the subject. I read that 
speech with profound interest, and as I saw mirrored 
forth in Sam's eloquence the self-denial of these men 
and the atrocity of the present proposition, I was filled 
with indignation for those who were responsible for it, 
and profoundly disgusted with myself among the rest. 
To think that these men who would lay down their 
fortunes for the good of their country should be so 
treated ! And then I shut the Congressional Record^ 
and the glamour of Sam's oratory began to fade away, 
and I said to myself: "How is this, after all? Did 
these men lay down their fortunes there, or was that 
where they picked up their fortunes?" It makes a 
difference, you see. And then I thought of the mag- 
nificent mansions I had seen on Fifth Avenue, which 
have been erected as a result of these railroad opera- 
tions. I thought of the great fortunes that had been 
founded out of these railroad operations, of the gentle- 
men who are to-day multimillionaires and who a few 
years ago were ordinary stockjobbers, and I said, 
" After all, the obligation may not be entirely on the 
side of the people." 

My friends, our railroads were built as a business 
proposition for filthy lucre. So far as my observation 
goes in recent years, the railways of this country have 
not forced industrial development ; industrial develop- 
ment has forced them. The Canadian government is 
to-day building a railroad from ocean to ocean, because 
no private enterprise will undertake that task. The 
fact that these railroads incidentally contributed to the 
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development of this country is no reason why they 
ought to discriminate ad libitum or extort ad infinitum 
— if that Latin is right. 

Once more do not misunderstand me. I do not say 
and I do not believe that the railway managers of this 
country desire to discriminate or to extort. I know 
my Brother Willcox would not intentionally discrimi- 
nate or extort. But railroad men are not all alike ; and 
this I do say : The law of human nature is the same the 
world over. It is natural for a man who has the power 
to take more than belongs to him. He may do that dis- 
honestly, but he may do it with perfect honesty. The 
President's proposition is that there must be a tribunal 
under existing conditions to-day which can judge be- 
tween the people and the railroads. 

It is the fashion to regard this movement as an 
assault on the railroads. I utterly deny it. I utterly 
deny that the President of the United States, so far 
as can be judged by his spoken utterances, is engaged 
in any attack on railroad property. The bill which 
passed the House, and was understood to be in a way 
an administration measure, provided that these ques- 
tions should be left first to a commission — not the pres- 
ent Interstate Commence Commission, but a competent 
commission. From that commission an appeal lay to 
a specially constituted court, and from that court to the 
Supreme Court of the United States. When the people 
of this land get ready to confiscate its railroads, they 
will hardly use just that machinery. 

I say another thing, and I say it in no spirit of hos- 
tility to the railroads : If the people of this country are 
not in a frame of mind to oppress the railroads, it is not 
altogether the fault of the railroads themselves. For 
the last eighteen years these gentlemen, who now insist 
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that they are above control, have willfully and continu- 
ously violated the statute law of this land, and have 
built up by the rebates which they have paid those 
trusts and monopolies which present to-day the most 
difficult of all social problems. They have filled their 
published schedules with discriminations in favor of 
these same trusts and monopolies. They have them- 
selves become the greatest of all monopolies. They 
have used the tremendous power which they possess, 
not only to prevent all action, but to prevent all fair 
discussion. What is their attitude to-day ? Stiflf- 
necked defiance; utterly and unalterably oppo'sed to 
all control over their rates. Ill does it become men 
with that record to accuse a long-suflfering people of dis- 
honesty when it demands at last regulation which shall 
in fact regulate. 

If the railways were ready this day to say to the 
President of the United States, "The courts have 
decided that our rates are subject to legislative control 
and the people demand that such control shall be exer- 
cised ; we admit the principle ; let us confer as to the 
means by which that supervision can be made just to 
us and effective to the public " — think you this prob- 
lem would be difficult of solution? That I do not 
expect. Whatever is done will be in the face of the 
most bitter opposition to the last, but it will be done. 
It is right. Because it is right the President has de- 
clared for it, and the people are with him. 

Your chairman reminds me that my time is up. I 
thank you for your abundant patience. 

Mr. Filene — As Mr. Prouty has said that the 
people are the under dog in this fight, I am going to 
undertake to correct the correction of Mr. Prouty's 
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Latin and to correct it in dog Latin : Ex nihilo 
J, J, Hill (not ni-hiV) fit, 

I want to thank Mr. Prouty for the chivalrous dis- 
regard of truth with which he has said " me too " when 
I pleaded ignorance on this subject. I hope my igno- 
rance will have some bounds within that of the com- 
mitteeman in a town in the western part of New York, 
when he heard Justin McCarthy, Jr., speak. Mis- 
taken for his father, and not being a speaker, when 
he was- invited to come up to this northwestern town 
to lecture on his first visit to this country, Mr. Mc- 
Carthy accepted, thinking an honest dollar might as 
well be earned that way as any other way, and he was 
careful to choose a subject in regard to which he 
thought there was little danger of his being corrected. 
So he went up and lectured on Omar Khayyam. 
When he got through the thanks of the people were 
effusive. But the climax was reached when the com- 
mitteeman came up to him and, after thanking him 
most effusively, said he had learned very much. " In 
fact," he said, " Mr. McCarthy, before your lecture I 
did not know the difference between Omar Khayyam 
and Hunyadi Janos." 

At the last meeting of the National Civic Federation, 
the annual meeting in New York, the subject under 
discussion was industrial peace, and the topic was 
well handled. The interest was greatly increased 
when it came to the turn of one of the labor leaders 
to speak, and he begged the privilege of enlarging the 
subject to "Industrial Peace with Honor." President 
Eliot, in following this speaker, again begged the 
privilege of further enlarging it, and he said he would 
enlarge it to " Industrial Peace with Liberty." In the 
discussion which followed among the people, elicited by 
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the noteworthy addresses of such noteworthy men, the 
subject was still further enlarged, as the people always 
do when they deal with a difficult question, and out of 
it has come *' Industrial Peace with Justice." 

This club was founded to work toward peace with 
justice. And we all agree that justice cannot be 
attained if we hear one side of a question only, how- 
ever ably, however honestly that side is presented. 
We congratulate ourselves, therefore, that we have 
with us to-night a man of such great capacity • that he 
has the business ability to be the head of one of the 
great railway sj^stems of our country, and, at the same 
time, of such scientific spirit that his utterances on the 
great industrial questions form part of the literature 
of this country. I have the great pleasure of present- 
ing to you Mr. David Willcox, president of the Dela- 
ware and Hudson Railway. 
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Mr. President and Gentlemen: I am so overwhelmed 
by the president's flattering introduction that it rather 
breaks into the current of my thought, because I con- 
fess that that aspect — if I may say so — of myself is 
one that never occurred to me. But I am sure you will 
put it down to the president's kindness on this occa- 
sion. 

Mr. Commissioner Prouty's remarks were like his 
decisions, brilliant, but erratic and generally erroneous. 
Now I didn't come here, gentlemen, to discuss all crea- 
tion as it exists in this country — to discuss the trusts, 
the millionaire office boys, the mansions on Fifth Avenue, 
whether the times are out of joint and Brother Prouty 
was born to set them right, and all that sort of thing. 
I came to discuss logically what I conceive to be the 
present situation, and the subject of the evening. 

And right here I would like to say that so far as the 
President's policy consists in legislating the present 
Interstate Commerce Commission out of office — and 
there is ground to claim that that is the case, because 
we are informed the Hepburn Bill, which contained 
such a provision, had the approval of the President — I 
don't agree with him. The work of the Interstate 
Commerce Commission has been extremely useful. I 
have always said that. And I think my learned friend's 
work has been useful. He dominates the Commission. 
So I can't compliment the Commission without compli- 
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meriting him. The functions imposed upon them by 
statute are very difficult, and when excited shippers 
have suggested abolishing the Commission, I have 
sometimes thought of the Western saloon, where a sign 
upon the wall read : " Don't shoot the musician. He 
is doing his best." 

The work of the Commission which has been really 
"useful — and I am going at this thing in a little irreg- 
ular way, perhaps — has been the settlement of com- 
plaints. Now, my friend speaks of the railroads as 
particularly stiff-necked. What is the record? As 
nearly as one can get at it, it is this : Out of the 100 
per cent of the complaints which go to the Interstate 
Commerce Commission, 90 per cent are settled by 
correspondence with the railroads. That leaves 10 per 
cent. Ten per cent are the cases in which the Inter- 
state Commerce Commission takes testimony and goes 
through a hearing. Out of that 10 per cent, when they 
have reached a result, I think I am correct in saying 
that the railroads comply with 8 per cent, and that 
leaves 2 per cent as the number of cases where the 
railroads think the Commission has erred — have 
thought so in the past, and have gone to the courts 
for the purpose of finding out whether that was the 
case. 

Well, the record in the courts is this : During seven- 
teen years forty-four cases have gone from the Com- 
mission to the courts and thirty-two of these have gone 
to final judgment. In one of them the Commission was 
sustained and there was no appeal, because it was not 
a very important matter. In another one, the Com- 
mission was sustained as to a local rate, a small part — 
I think it was a local rate, anyway, a small part — of 
the matter in controversy ; and in the other thirty 
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cases the Commission was overruled. That is to say, 
in 93 per cent of the cases which went to final judgment 
the Commission was overruled. 

Well, now, my learned friend says it doesn't take 
much wisdom to make a rate, but somehow or other the 
Commission does not seem to have reached even that 
standard of capacity, because when they go to the 
courts they are almost invariably overruled. I don't 
know whether my friend has ever made a rate, or 
decided a rate to be unreasonable, or that it was dis- 
criminatory, and had his decision sustained by the 
courts. It may, perhaps, be that one of his decisions 
has been sustained, but I don't recall it. It is some- 
times said these results have been due to the fact that 
it took the Commission ten years to find out that it 
didn't have power to fix future rates, although the 
original commissioners said at the outset there was no 
such power conferred by the Interstate Commerce Act. 
Well, a body of lawyers which exceeds its jurisdiction 
for ten years, notwithstanding the Circuit Courts are 
all the time telling it that it is doing so — that sort of 
thing makes apology in order rather than demand for 
further power, and I think all of you who are lawyers 
will agree with me. 

But the thing has been going on ever since the 
Supreme Court decided that the Commission had no 
rate-fixing power, and reversals have been equally in- 
variable. And now We have our friend telling us that 
the Hay Case has been reversed. Why? Because 
the Commission was attempting to do something the 
Supreme Court said it had no right to do. 

A Voice [interrupting'] — Under the law. 

Mr. Willcox — Either you do not understand me, 
my friend, or I misunderstand you. What the Circuit 
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Court lield in this Hay Case was that the Interstate 
Commerce Commission attempted to make a rate, not- 
withstanding the Supreme Court decided in 1897 that 
tlie act passed in 1887 gave it no such power. My 
point is that the six years which have elapsed since 
1897 should have been sufficient to give this body of 
lawyers a fair conception of their jurisdiction. 

Mr. Filene [when the gentleman renewed the inter- 
ruption'] — The gentleman will please refrain from 
interrupting the speaker. Later there will be an op- 
portunity to ask questions. 

Mr. Willcox [continuing'] — It is proper to say 
that in the Hay Case the court expressed the further 
opinion that the case was wrongly decided on the 
merits, because the decision made as to rates on hay 
was based upon an erroneous comparison with rates 
on wheat. 

Well, gentlemen, my friend has referred to anthra- 
cite coal — and it has always been one of my friend's 
peculiarities that he has been fond of talking to the 
public about cases pending before him. He generally 
decides them first and then hears the evidence. He 
has a case before him which involves the coal question, 
gentlemen, and in that case it has been proved that the 
rise in the price of anthracite coal does not exceed the 
rise in the cost of production. That is to say, taking 
the price as it was in 1890 and now, the cost of produc- 
tion, owing to the strikes we have had, and the added 
expense of mining by reason of deeper mining, and 
things of that sort, has gone up as much as the prices 
hav^e gone up. The coal companies are making more 
money, because they are selling more coal, I suppose, 
but the price has about kept pace with the cost of 
production. 
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As to the Delaware and Hudson Company, I may be 
pardoned for saying a few words. It was formed in 
1838 for the express purpose of mining anthracite coal 
in Pennsylvania and taking it to New York City. It 
has gone on with that business ever since. It has 
paid out over $600,000,000 in wages and probably 
$60,000,000 or $70,000,000 in dividends. It has 23,000 
employees, and the Delaware and Hudson and its 
leased companies have 6000 security holders — a total 
of 39,000 people. With those who are dependent on 
them, the constituency of the company may be 125,000 
people who are depending upon nothing in the world 
except the property producing a reasonable income. 
That is merely an illustration. 

My friend talks about railroads. It isn't the rail- 
roads, it is the people who are interested in the rail- 
roads, who are concerned in this question. I don't 
know whether any of you have seen the figures in 
reference to the amount of railroad securities which 
are held by the life insurance companies and the 
savings banks. I will give them to you. An investi- 
gation has been made regarding the savings banks of 
New England, with the exception of Vermont, and of 
the savings banks of New York, New Jersey, and Penn- 
sylvania, and with reference to the life insurance com- 
panies which are represented in Massachusetts, and 
with reference to the educational institutions. I am 
going to read you the result — I have put my argument 
in print and shall take the pleasure of sending it to 
you, because there is not time to read it all. If I had 
my friend's gift of eloquence, I could indulge in some 
miscellaneous happy remarks, I suppose, but I want 
you to understand me, so that I shall confine myself to 
facts. 
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The following statement shows the amount of rail- 
road securities so held : By the insurance companies, 
$845,889,038; by the savings banks, $528,565,167; 
by the educational institutions, $47,468,327, a total 
of $1,421,912,532. These holdings represent savings- 
bank depositors to the number of 5,299,952 ; life 
insurance policy holders to the number of 18,147,382, 
or 23,447,334 in all, and of course a great number of 
instructors and students in educational institutions. 
These holdings are about 30 per cent of the entire 
assets of the savings banks and insurance companies 
represented. In the case of educational institutions, 
they are about 33J per cent of their entire assets, and 
they amount to about one sixth of the value of all the 
railway securities of the country, as estimated by the 
Interstate Commerce Commission. 

The Commission has recently reported to the Senate 
the number of stockholders — not, of course, bondhold- 
ers, but stockholders — in the various railway companies 
throughout the country, and they report the number as 
327,000. Many of these holdings, of course, represent 
a great many people, not to speak of the savings banks 
and life insurance companies. You all know that the 
bankers' and brokers' and trustees' holdings represent a 
very large number of people. There are dependent on 
those holdings several millions of people, — I won't 
attempt to estimate how many ; but it is interesting to 
notice that in the railroads in which Boston is particu- 
larly interested, not going outside of New England, 
and not taking all the New England railroads .by any 
means, there are 50,000 shareholders. Those are the 
people who are interested in the question ac to whether 
my friend is to have absolute power over railroads or 
not. Because while he is there he runs the Commission. 
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What these people depend on is the income of the 
property, and the income of the property arises from the 
rates and the power to fix the rates. Take the employ- 
ees of the railways — 1,345,000 men who work for the 
railways, with probably 6,500,000 others dependent on 
them. Can you imagine what would happen if the 
course of a general cutting down of rates is entered on, 
for that is what will follow, because I think my friend's 
feelings in regard to the railways has been sufficiently 
exhibited by his remarks to give a slight clew as to what 
would be done if the rates were turned over to the 
precarious mercies of a board in which he is the domi- 
nating spirit? Those are the people, I say, who are 
interested in this question, and it is a very serious 
question. 

Now, what reasons have there been given, what rea- 
son has anybody given, for making a change in the sys- 
tem which has prevailed ? My friend says, with all his 
power, " There ought to be a tribunal charged with 
power to determine whether a rate is reasonable," and 
the inference is that he ought to be that tribunal. 
There is such a tribunal and has been such a tribunal 
for seventeen years, and he has been a member of it for 
eight years, and he runs it now. Under the act to reg- 
ulate commerce, the Interstate Commerce Commission, 
as it stands, is charged with that precise duty, the duty 
of seeing whether a rate is reasonable and enforcing in 
the courts the statutory provisions prohibiting unrea- 
sonable or discriminatory rates. There is a great dif- 
ference between saying whether a rate is reasonable and 
saying what the railroad property of the country shall 
be allowed to earn — for that is the power which my 
friend wants, that power is the object of his vaulting 
ambition. 



34 PRESIDENT ROOSEVELT'S RAILROAD POLICY 

Mr. Prouty talks about five or six men controlling 
120,000 miles of railroad. Here you would have five 
men, or, as already said, one man, our distinguished 
friend, controlling all the roads, — 210,000 miles and 
more. He'd be the rate fixer. He says he doesn't 
know anything about it. I am going to read you a few 
extracts from reports of the Interstate Commerce Com- 
mission, which, I think, will persuade you that he is 
right. You know he said that these private individuals 
never had got together. Nobody has ever charged that 
they did. He said they could not get together to fix 
rates. Just before he had said they might do so, and 
then he added that it was impossible. Well, his own 
position would be quite different; he would be charged 
with the duty of getting together — with himself — 
whenever anybody filed a complaint against a road 
anywhere in the country, and that would include the 
power to fix all the rates. I am surprised that my 
friend should repeat the exploded statement that the 
contemplated power would not give the right to fix all 
the rates, when the Supreme Court in the Maximum 
Rate Case said in terms that the power now sought 
would have precisely that effect. 

My friend talks about a rate being a transportation 
tax. I don't know whether he originated that expression 
or not, but he has been very fond of it, both in his ut- 
terances in the reports of the Commission and also in 
the newspapers and magazines. A tax? You might 
as well talk about a clothing tax, a wheat tax, a corn 
tax, a beef tax, a newspaper tax. How much does the 
individual consumer have to do with fixing the prices 
of such articles? When you buy a barrel of flour or a 
newspaper, do you haggle about the price? Do you not 
have to pay the current price without bargaining ? But 
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it is the fact that the whole body of consumers fixes 
the price of both the railroad charges and these com- 
modities. The latter are far the more important to the 
people, as appears from the reports of the Interstate 
Commerce Commission. I am sorry to have to read so 
much to you, but there is a great deal in the utterances 
of both the Interstate Commerce Commission and the 
Supreme Court of the United States which is useful. 
They do not always agree, but then both of them furnish 
arguments against my learned friend. Here is what the 
Interstate Commerce Commission said about the effect 
of rates on prices in its report for 1900, " Generally a 
slight increase in the rate does not materially affect the 
price to the consumer." And again, in 1903, "Per- 
haps, in most instances, the freight rate is so small a 
part of the total cost of a commodity that the consumer 
is unconscious of the increase in rate." But when the 
price of the ordinary necessaries of life is raised, it falls 
directly upon the consumer, and he feels it at once. 
Far more heavily than the freight rate is it a tax upon 
the consumer. So I submit that there is no special 
reason for calling the freight charge a tax, unless possi- 
bly to raise a prejudice against it which arises from the 
use of that word ; because I know it is said that taxes 
are so odious that sometimes people even move out of 
town to escape them, and so if they can be deluded into 
thinking that a freight charge is a tax, they may think 
it something far worse than the fact. At any rate, that 
gratuitous stigma has been affixed to the transportation 
charges with great frequency and regularity. 

Now, on the question of rebates, there is considerable 
confusion as to what the President's policy is exactly. 
One of the things my friend said, — and I agree with 
quite a number of things he said, — one of them was 
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that he wasn't quite sure what the President's policy 
was. Evidently he is not. That part of the Presi- 
dent's message which has to do with the railway ques- 
tions was headed " Rebates," and it indulged in some 
condemnation of rebates in which Mr. Spencer joins 
and my friend joins and I join, without, perhaps, his 
loquacity of protestation, because it is not the question 
here involved. The only legislation proposed has been 
that the revenues, rates, and all the interests of the 
parties who are interested in the rates for the future 
shall be placed in the hands of a body which has been 
reversed in 93 per cent of the cases it .has decided 
as to existing rates. That is the real question. The 
question of rebates is not the vital one, and I am sur- 
prised that my friend should have talked about it so 
much. Was it quite sincere in view of the language 
of the reports of the Interstate Commerce Commission 
in which he has recently joined ? 

In the Commission's report for 1903, this language 
was used : " No one familiar with railway conditions 
can expect that rate cutting and other secret devices 
will immediately and wholly disappear, but there is 
basis for a confident belief that such offenses are no 
longer characteristic of railway operations. That they 
have greatly diminished is beyond doubt, and their 
recurrence to the extent formerly known is altogether 
unlikely. Indeed, it is believed that never before in 
the railroad history of this country have tariff rates 
been so well or so generally observed as at the present 
time. In its present form the law appears to be about 
all that can be provided against rate cutting in the way 
of prohibitive and punitive legislation ; unless further 
experience discloses defects not now perceived, we do 
not anticipate the need of further amendments of the 
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same character and designed to accomplish the same 
purpose." And in its report for 1904 the Commission 
used similar language. In view of these statements of 
the facts, made under the sanction of official duty, it is 
idle and empty to consume nearly half an hour in 
attempting to excite an audience about the matter of 
rebates* 

None of the bills which were pending in the recent 
Congress had any provisions bearing upon the subject 
of rebates. That question was not pending. It was 
simply the question of fixing rates for the future, and 
Mr. E. P. Bacon, who was the leader of the anti-railroad 
agitation, next to my friend, made this statement be- 
fore the Senate Committee on Interstate and Foreign 
Commerce, " So far as concerns the paying of rebates 
upon either the published rates or rates corrected by 
the Commission, it [the Townsend Bill] will have no 
effect whatever." The question is, therefore, not as to 
rebates, but whether it is desirable to give to the Com- 
mission, dominated by our distinguished friend, the 
power to say what railroad property shall earn — 
whether a policy shall be adopted which will surely 
lead to controlling by political means the amounts 
which all who are engaged in interstate commerce, 
shippers and carriers alike, shall be allowed to earn 
by the use of their constitutional rights of liberty and 
property. 

The Commission has the power, — let me repeat, gen- 
tlemen, — and has had since 1877, to decide whether 
a rate is reasonable. That has always been the law. 
The Commission was created and given power to pass 
upon that question, and it has been passing on it ever 
since, without establishing in the courts a single case 
of unreasonableness of rates. Let us see whether rates 
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in this country are reasonable or not. I believe my 
friend is the only man in existence who thinks they are 
not. Certainly no other reasonable person having 
knowledge of the facts makes the assertion. The 
lowest point which rates ever reached was in 1899, when 
they got down to 7.24 mills. My friend has just said 
that they were too low. How much higher did they go 
in 1903, which is the last year as to which the Commis- 
sion has reported the mileage earnings? In that year 
the rate was .763 of a cent a ton per mile, an increase of 
.039 of a cent over 1899 — about 5 per cent, and that in 
a period of rising prices, notwithstanding the report of 
the Industrial Commission that there had been a gen- 
eral all-round rise of 25 per cent. How foolish was 
that statement! And how idle for our distinguished 
friend to talk of rates having risen unreasonably since 
1899, when he conceded that they were too low. The 
difference was 39 cents per ton for one thousand miles. 
Where would our distinguished friend split this minute 
difference so as to strike the exact point of reasonable- 
ness? He has not told you. Is not his position in the 
matter manifestly ludicrous? 

Why, the recent report of the Bureau of Labor 
(No. 5) shows that in 1903 prices generally were more 
than 12 per cent above the average for the decade 
from 1890 until 1899, while the prices of railway trans- 
portation were more than 9 per cent below the average 
age for that decade. Since 1887, when the Interstate 
Commerce Commission was created, rates have dropped 
40 per cent. I haven't time to read them, but I shall 
send to you all the statemients of the Commission, made 
over and over again, that rates are reasonable in this 
country — about one quarter what they are in England. 
Here, too, labor gets 42 per cent and capital about 20 
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per cent, and in England labor gets 25 per cent and 
capital 40 per cent. The rates here are about one third 
of what they are in France, about one half of what they 
are in Germany, and very much lower than they are in 
Australia, where they have government ownership of 
railroads, and yet the government railroads do not pay. 
These comparisons furnish the best proof as to the 
reasonableness of rates in this country. 

Mr. Prouty says that the office of the Commission is 
full of complaints against rates as being unreasonable. 
Why does not the Commission pass on them and refer 
them to the courts if they are meritorious? That is 
what the Commission is there for. That is its duty. 
Why does it not bring suit against the roads to prevent 
their charging those rates? Obviously, if the com- 
plaints were well founded, it would pursue this course 
rather than go around the country by talking about 
them. 

From the time the Interstate Commerce Commission 
was created to 1904 the Commission has had an average 
of less than two cases a year in which they have held 
that rates were unreasonable in themselves. Two cases 
a year, gentlemen, in all this enormous country! What 
was the result of those cases when thev went to the 
courts ? Not one of them was sustained. And it has 
been repeatedly stated — so I will repeat the statement 
— that there never has been a case in which rates have 
been held unreasonable in themselves by the courts, 
since the Interstate Commerce Commission was created. 
That shows why the complaints of unreasonable rates 
linger in the office of the Commission. 

The serious question, gentlemen, is as to discrimina- 
tion between localities, as to the allegation that the 
railroads favor one locality more than they do another. 
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You are familiar with that through the Differential Case 
—it has been mentioned here — in which the Interstate 
Commerce Commission sustained the differentials, al- 
though the Constitution of the United States says that 
" no preference shall be given by any regulation of com- 
merce to the ports of one state over those of another.^' 
It is worth while to remember that a discrimination or 
a difference is not necessarily unlawful. What the 
statute prohibits is undue discrimination or unreason- 
able preference, and the Supreme Court has said, in a 
decision of great interest, that the statute recognizes 
the fact that in the struggles of commerce or in the 
situations in which people are placed and localities are 
placed, there must necessarily be discriminations and 
preferences, and that they are not prohibited by the 
act, unless they are undue and unreasonable and the 
courts hold them to have that character. 

Now that is the question, the difficult question. The 
struggle on that subject, of course, arises from the desire 
of everybody to have equal treatment — a very natural 
desire. The Interstate Commerce Commission now has 
ample power to pass on the question as to whether 
the existing rates constitute an undue or unreasonable 
preference. But what my learned friend thinks they 
ought to have is the power to decide how the business 
of the country shall be arranged by fixing all railroad 
rates. Well, gentlemen, in the states where commis- 
sions have had that power it has almost invariably led 
to the fact that, by reason of their finding the fixing 
of rates to be a difficult problem, not so easy as my 
friend says, they fall back finally to making simple 
distance tariffs. You can imagine what the effect of 
that would be in this country and in New England. 
Each producing section would be shut up within its 
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own little market, and as soon as it got to the point 
where the distance tariff applied in favor of the pro- 
ducer in the West or the South, you could go no far- 
ther, because the rates would then be in his favor, and 
you could not reach those farther markets. Your owii 
markets would be insufiScient, and you would be shut 
out from the more distant ones to which your goods 
now go. You in New England would be especially 
affected, and Chicago is already sharpening its knife for 
the Boston rate to southeastern points. 

And now I want to say that the great effort of the 
traffic officers is not to violate the law, as my friend' 
seems to think. The great effort of the traffic man-: 
agers is to enable their customers to reach farther 
markets. I suppose all of you gentlemen who are in 
commercial pursuits are familiar with the process. A 
man who is a manufacturer goes to the railroad traffic 
man and says, " Now, if I could get a more favorable 
rate, I could go to such a market." And the traffic 
man sees his connections, and if possible he arranges it, 
and a new tariff is filed accordingly, because it is desir- 
able to have the additional business. That is the way 
it goes on all the time. That is what has reduced the 
rates, — the spreading out of the business of the coun- 
try. These questions of localities are the principal 
issues before the Commission to-day — the question of 
where Spokane should sell and where the Puget Sound 
points should sell, and Chattanooga and Nashville and 
Chicago and Boston and the like. What are what the 
Commission calls the " rightful benefits of location " ? 

But if the Commission is going to undertake to 
divide the country into zones and find out what are the 
just relations of rates as between these zones, I tell you 
business will be very precarious, especially for those in 
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this part of the country who want to reach farther 
markets. The Commission can't help doing that thing, 
because of this constitutional provision that no regula- 
tion of commerce shall give preference to the ports of 
one state of the United States over those of another. 
Now, of course, that applies to inland ports. Practi- 
cally, it is the expression of the makers of the Constitu- 
tion that there should be equality, and that, so far as 
there were any differences, they should be determined 
by natural conditions. And the Commission cannot 
make rates and grarut differentials for the purpose of 
enabling one section of the country to compete with 
another, while the railroads themselves facilitate such 
competition in every way. There could be no blow to 
commercial competition equal to what could follow 
from political rate fixing. 

I believe it was my learned friend who wrote the 
opinion in the Differential Case in 1898, in which he dis- 
cussed as a preliminary question how long New York 
was to be allowed to have the benefit which natural 
location gave it, finally reaching the conclusion that it 
was the policy of the government that the commerce 
of New York and Boston should be " distributed " 
throughout the seacoast generally. This rule applies 
to Boston, but, singularly enough, the Commission has 
just held that it is no part of its duty to adjust rates 
for the purpose of equalizing natural advantages. Now, 
they could apply whichever rule they saw fit, I suppose, 
as they are on record both ways, as is the case with 
many questions. Whichever way the fancy might take 
them, whether they were going to equalize natural 
advantages or not, in order to comply with the consti- 
tution they would naturally make distance tariffs and 
cut you New Englanders off from all distant points. 
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I will just state what I wanted to read, which is an 
extract from a paper printed in the Commission's 
report for 1893 and written by Judge Veazey, a prede- 
cessor of my friend in the Interstate Commerce Com- 
mission, in which he said that these contests were 
between markets and markets. Commerce, he said, can 
never be regulated except by the natural processes 
which my friend holds in such slight esteem. Some 
study of my friend's opinions has made it seem natural 
that he should make merry over natural laws of trade. 
He made me think of the lawyer who had a very low 
opinion of the Revised Statutes. But, gentlemen, busi- 
ness and society are controlled by natural laws ; unless 
they are founded on such laws, statutes have little effect 
in the long run. As an instance might be cited my 
friend's administration of the Interstate Commerce Law. 

The fact that there has not been any very serious dis- 
crimination thus far is indicated by the fact that in 
seventeen years only two cases — I may say one and 
one-half cases — of that character have been sustained 
in the courts ; and as the Supreme Court held in 
the Brimson Case, whatever statutes may be passed, an 
order of the Commission can be effectual only if it will 
stand the test of the courts, because otherwise execu- 
tion of such an order would constitute the taking of 
property without due process of law. Judge Cooley, 
who was the most distinguished member of the Com- 
mission, early said that any construction of the statutes 
which would make the Commission the rate makers of 
the country was not to be entertained, because that 
would be a superhuman task. It is said that after- 
ward he did join in making orders as to rates. I do not 
wish to say it in any unfeeling way, but shortly there- 
after the lamented judge died in a lunatic asylum. 
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Let me read you a few extracts from the reports of 
the Commission as to how they will make rates. The 
following "nice derangement of epitaphs" first appeared 
in the report for 1893, and has gone echoing down the 
corridors of time ever since. " To give each commu- 
nity the rightful benefits of location" [What in the 
world are the wrongful benefits of location I confess I 
am unable to say, but Chicago thinks that Boston is 
enjoying them in the southeastern market.] "to keep 
different commodities on an equal footing " [Just think 
of that ! To keep different commodities on an equal 
footing ! What does that mean ? What commodities ? 
And how keep them on an equal footing ? Are you 
going to keep cord wood and pig iron, or hay and Med- 
ford rum, on an equal footing, or what does it mean ? ] 
" so that each shall circulate freely and in natural 
volume ; to prescribe schedule rates which shall be rea- 
sonable, just to both shipper and carrier — is a task of 
vast magnitude and importance. In the performance 
of that task lies the great and permanent work of pub- 
lic regulation." I have often read that collection of 
phrases and wondered what it meant, and my feelings 
have been like those of Alice in Wonderland when she 
hears the poem " Jabberwocky." She says, " It fills my 
head with ideas, but I don't know exactly what they 
are." Does anybody, even my distinguished friend ? 
If so, he has kept it to himself for eight years, notwith- 
standing his customary expansiveness. 

" Keep different commodities on an equal footing, 
so that each shall circulate freely and in natural 
volume." I suppose, if any commodity should circu- 
late in unnatural volume, it would be the duty of the 
Commission to stop it, probably by procuring a man- 
datory injunction to circulate in natural volume. Now 
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we will go on with another extract from the report of 
the Commission illuminating its rate-fixing processes. 
My friend says rate making isn't much of a trick, after 
all -r— easy enough. According to him it is regulating 
the rebates which commands the high salaries ^ — 
although he has recently joined in two official reports 
stating that rebates have ceased, so that he thinks the 
high salaries are paid for regulating what has ceased 
to exist. But as one member of the Commission he 
expresses himself as follows as to rate making, " No 
one who understands the intricacies of transportation 
would care to assert that the determination of a just 
rate, or the decision as to what constitutes discrimina- 
tion, is an easy ttisk." Now I invite your attention 
particularly to this practical indication regarding the 
rates of the future. " To some extent the principles 
upon which taxation rests must be allowed in fixing a 
just rate ; to some extent the result of the rate upon 
the development of industries must be taken into 
account in all decisions which the Commission is called 
upon to make ; to some extent every question of trans- 
portation involves moral and social considerations so 
that a just rate cannot be determined independently of 
the theory of social progress." You will notice that 
those considerations do not contain anything about 
reasonable compensation to the owners of the railroads. 
But just look at it ! " To some extent the result of 
tlie rate upon the development of industries must be 
taken into account." Does that mean the industries 
on a particular line, or on some other lines? Because, 
if you develop industries on one line, you dwarf them 
on anothier, very likely. The true course in regard to 
that is to allow those having the interests of the lines 
in ciharge each to develop his line naturally. 
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But here we have one central body, composed of my 
friend principally, who are to develop the industries of 
the country. If they develop one, they dwarf another. 
How long would it take them to decide how they would 
develop the industries of the country ? " To some ex- 
tent every question of transportation involves moral 
and social considerations " and " cannot be determined 
independently of the theory of social progress." I wish 
the Commission would advise us what it means by 
that. What are the moral and social considerations 
involved ? Whose theory of social progress ? I sup- 
pose there are as many theories of social progress as 
theories of government, but the Commission doesn't tell 
us what these considerations and theories are, and our 
distinguished friend has thrown no light upon the sub- 
ject beyond frankly avowing that he knows very little 
about it. Certainly these considerations will not be 
found stated in the rules which the Supreme Court of 
the United States has often laid down as to the prin- 
ciples which must prevail in order to avoid violation 
of the Constitution by taking property without due 
process of law. 

"Within certain limits," the Commission goes on, 
" it is good policy for the railway manager to increase 
his tonnage, even at the expense of reducing the rate 
per ton. Just how far this rule applies no one can 
tell." Observe that it says within certain limits, and 
in the next sentence says " no one can tell " what those 
limits are ! " The merchant who buys an article for a 
definite price knows when he sells it whether he makes 
or loses by the transaction ; and the manufacturer, as a 
rule, has a pretty accurate idea of the cost of produc- 
tion; but the railroad operator cannot ordinarily say 
whether he should or not as a matter of policy take 
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traffic at a certain price. ^ I suppose that is iu line 
with my learned friend Prouty's sug^gestion that no- 
body knows what rates are anyhow. The Commission 
says it doesn't know, and the courts have agreed in 
that* view almost unanimously. Again the Commis- 
sion says : " The freight rate is a complex problem when 
applied to almost all competitive traffic. Very few 
people not acquainted with the subject have any idea 
how difficult the solution of that problem is." My 
Brother Prouty knows how it is done. Why doesn't 
he solve it ? " It is often difficult to say what consti- 
tutes a reasonable rate, and more difficult to give in 
detail the reasons that lead to the conclusions reached ; 
although the Supreme Court of the United States has 
given certain rules by which to test the reasonableness 
of transportation charges, and although the Commission 
has endeavored to apply those rules, yet whenever it 
has interrogated railway officials as to whether or not 
they are governed by them in making rates of trans- 
portation, they have invariably answered in the nega- 
tive and said that to do so would be impracticable." 

The rules which the Supreme Court has laid down 
are rules to prevent a man's property being taken 
against his will without due process of law, under the 
Fifth Amendment of the Constitution. The Commission 
seems to think that when a man makes a charge for 
services he must decide whether he is taking his own 
property without due process of law. There is no ap- 
plication whatever of the Supreme Court rules to such 
a case. Nothing more absurd could be imagined than 
the Commission solemnly interrogating a railway 
official as to whether he was taking the railway's prop- 
erty without due process of law. But the Commission 
goes on, " The carriers do not apparently possess the 
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necessary data for that purpose, and there is at present 
no other source from which the Commission can obtain 
such data." 

It is not too much to say that those extracts which I 
have read to you, and which show the manner in which 
the Commission would act if invested with general 
rate-fixing power, indicate an utter absence of any 
principles upon the subject and an utter inability to 
comply with the rules laid down by the Supreme Court 
as required by the Constitution. The fact that 93 per 
cent of the cases which have gone from the Commission 
to the courts have been reversed proves this criticism to 
be a just one. 

I trust I have made myself clear enough to indicate 
that political rate fixing would play havoc generally. 
It is foolish to say that the power sought is to be 
limited to making one rate at a time. In the Maxi- 
mum Rate Case the Supreme Court said in terms that 
the amendment which the Interstate Commerce Com- 
mission seeks will enable it to fix all the rates in one 
proceeding. It has had several proceedings before it 
in which several thousand rates have been involved — 
the Maximum Rate Case, for instance, involved several 
thousand rates from New England to the South. Do 
not make any mistake, gentlemen. The effect of this 
plan would be to put the whole subject under the power 
of the Interstate Commerce Commission, particularly 
as represented by our distinguished and acrimonious 
friend of this evening. 

This affects equally every one who is engaged in 
interstate commerce. Congress has no special power 
over the railroads. The provision of the Constitution 
gives Congress power "to regulate commerce among 
the states." The shipper of goods is interested in in- 
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terstate commerce equally with the carrier of the goods 
shipped. His business is subject to regulation equally 
with that of the carrier. This is merely the beginning 
of political direction of commerce generally. Each of 
you who is engaged in interstate commerce is quite as 
much within the power of Congress as are the railroads. 
Do not be misled into thinking that there is anything 
peculiarly subjecting the railroads to Congressional 
action. They get their franchises from the states, not 
from the federal government. All who engage in 
interstate commerce in any way are equally subject to 
"regulation." And so there can be no question that 
political rate fixing would play havoc generally, and 
you would have to carry on your business by lawsuit. 
That is to say, you would have to go to the Commis- 
sion to get all rates, and when it had made the rate you 
could get that changed, not by talking with the trafiic 
ofiicials, but by reopening the question before the Com- 
mission, having a lawsuit, and probably losing your 
market by the time the lawsuit was decided. 

The Interstate Commerce Commission tries to exer- 
cise administrative or executive and judicial, or quasi- 
judicial functions, and now it seeks legislative power to 
make rates. Under our Constitution, the three great 
powers, the executive, legislative, and judicial, are to 
be exercised by different public servants. The Com- 
mission's position, if granted, would put that body in 
the unique position of exercising all three functions 
of the government. Whatever delay now exists arises 
from these dilatory proceedings before the Commission 
— not from any failure of action by the courts. 

The remedy lies in the vigorous enforcement of exist- 
ing statutes which will prevent rebates and undue dis- 
criminations or unreasonable rates; and in resort by 
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the Commission directly to the courts without dilatory 
preliminaries, so as to secure expeditious action by the 
only branch of the government which is qualified to 
administer justice and determine rights of property. 
The result of the court proceedings so far — only two 
cases sustained in seventeen years — shows that in so 
far as the judicial tribunals have had to deal with the 
matter, no meritorious claim has suffered by delay in 
the courts. 

Mr. Filenb — I want to say to Mr. Willcox that the 
reason for our denying ourselves the pleasure of hear- 
ing the whole of his fine speech is that here in Boston 
we have an eleven o'clock law, and our members insist 
upon getting out before eleven. 

In no country and in no time has it been more true 
that real wisdom is not knowledge alone, but knowl- 
edge plus sympathy. It is for this reason that we con- 
gratulate ourselves that we have with us, as our next 
speaker, a judge who is not only an eminent jurist, 
known throughout the country for the depth and vigor 
of his decisions, but also a man of heart whose sympa- 
thies go out to all that makes for progress and the pub- 
lic good. On the bench he is wise enough to know that 
the law must grow with the growth of civilization ; 
that new conditions require new applications of funda- 
mental principles ; that the law is not dead, but alive ; 
and that the processes that formed the common law 
and equity still have vigor enough to make new wood. 
Gentlemen, it gives me great pleasure to introduce to 
you Judge Grosscup. 
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After the very interesting and, I am sure, very in- 
structive speeches to which we have had the privilege of 
just listening, I am quite sure that as a jury we are 
unanimous on this one point : that while the rate prob- 
lem of the President has its charms, it is also the incu- 
bator of a great many perplexities. I know a justice 
of the peace, up in my country, who, on being elected to 
the oflBce, listened in his first trial to counsel on both 
sides. On the next trial, he announced his readiness to 
come to a decision when the plaintiff's counsel had con- 
cluded. When the defendant's counsel expostulated, 
saying both sides should be heard, the justice replied : 
" But I tried that experiment on the last suit and I 
haven't come to a decision yet." Possibly if after the 
conclusion of Mr. Prouty's half hour of his time, and 
fifteen minutes of mine, we had voted our verdict, there 
would have been nothing left of the great railroad situ- 
ation of the United States. Possibly after the half hour 
of Mr. Willcox's time, and the half hour, also, which 
he took of mine, which I believe leaves me now for my 
speech a minus quantity of fifteen minutes, we would 
have been willing not to have been invited to this feast 
at all — not that we have not enjo3^ed him, but that our 
minds are not much clearer now than they were when 
we accepted this invitation. 

Something was said by your presiding oflBcer to me 
at the table to-night that furnishes me the thought that 
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will, perhaps, introduce the phase of this railroad prob- 
lem that I wish to press upon you. He asked me if I 
ever went to the forests fishing. And there came back 
to me a memory. I recalled a beautiful night in the 
summer, when, camping with a party on the shores of 
Lake Superior, I got into a canoe alone and pushed my- 
self out into the waters. The sky was so clear that the 
stars hung down like points of light ; the water, so placid 
that every star was reflected in its depths. I pushed 
out so far that the lights on the shore disappeared. 
When I looked upward, I saw the great dome, that no 
man has rivaled in art or architecture. When I looked 
down, there again was the same great firmament. Nor 
was there so much as a horizon about me. I, a poor 
fisherman, a single soul in this great universe, found 
myself suspended in the center of a magnificent sphere. 
Whether I looked up, or looked down, to the right, or 
to the left, I saw the fleets that we call constellations, 
so finely piloted, that, although six thousand years of 
human history has been recorded, there is no record of 
a catastrophe, no record of a collision. 

Who was the I to whom all this came? I saw it 
through these lenses called the eye. But it was not 
the eye that really saw. The lenses transferred the 
vision to a wire, called the optic nerve. But it was 
not the nerve that saw. Behind the e3''e, behind the 
nerve, was an individual man, a soul, a created being. 
An individual man, too, one like myself, had observed 
these fleets and charted their courses, so that for ten 
thousand years to come we can tell from what ports 
they come and into what ports they are bound. On 
individual men, like myself, so sensitively constructed 
that impressions photograph themselves, these visions 
are impressed, until, inspired and lifted up, we are able 
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to see and tell what is the beautiful and the sublime in 
nature. Yes, this universe, — this splendid universe, — 
reaching to its outmost confines, was for me. Every 
line of it converged on me. And as I lay there, think- 
ing of it all, I recalled that the political universe also — 
government, statecraft, all that we call human govern- 
ment — was made for me, that all its lines converged 
on me. And when I^recalled the great struggles that 
have taken place for intellectual and theological liberty, 
I realized that all these converged on me. And so in 
this age, in this later age, when industrial problems are 
usurping the places occupied in other days by other 
problems, we must not forget that the one person 
interested, above all other interests, is the individual 
man ; that on him converge all the lines ; that on him 
will focus all the results, the Individual Man. For the 
individual man, bent upon civil and religious liberty, 
this whole world has made history. And for the indi- 
vidual man, bent also on helping himself, bent also on 
achieving a measurable success in life, building up some- 
thing for himself that he can call his own, little as it 
may be, the whole history of the Anglo-Saxon has been 
enacted. 

It was not for religious liberty alone that your an- 
cestors settled at Plymouth Rock ; not for political 
liberty alone that their children went across the Al- 
leghanies into the valley where I live. It was that they 
might benefit themselves ; that they might help them- 
selves in a material way ; that they might become con- 
querors of something that would contribute to their 
domestic welfare, — that they, and their children, 
have stretched their migrations to the utmost confines 
of this country, and are going across the Pacific to the 
great possessions that await us there. And it is for this 
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Individual Man that I wish to speak to-night in connec- 
tion with this matter called the railroad problem. 

We are not all born intellectually equal. We are 
not all born with the same faculties. A few have the 
brains that can organize great enterprises and put 
them in operation, as the great railway or great manu- 
facturing systems. When those men get out of it the 
fruits that honestly come under wise and economic 
management, I am not the one to envy them ; I am 
not the one to say that they are not entitled to every 
dollar that they thus acquire. Others are born that 
they may manage things that men have already organ- 
ized. Others, perhaps the majority of us, are so 
organized that we must be content to do the things that 
we are told to do. But there is one heritage that 
every man gets as his birthright. It is the heritage of 
a right to a fair chance. And a fair chance depends 
upon equal opportunity and equality of conditions. I 
Imve in the course of the last few months attempted to 
show, in other places and in some publications, that 
this fair chance is blocked by the present organization, 
by the present policy of organization, of our corpo- 
rations — that that policy is the iron door across the 
avenues of opportunity. That I believe, with every 
conviction that is within me. But to-night is not the 
night for me to elaborate my thought on that subject. 
The subject of to-night relates, however, to that subject. 
The railroad that discriminates, the railroad that, 
either by direction or indirection, fails to give an equal 
condition to him who starts out in the race of life, with 
the ambition to make for himself an independent busi- 
ness of his own, is doing an injustice, not to the man 
discriminated against alone, but to every man who 
depends on that man for his living ; to every com- 
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mnnity that depends upon that man for its prosperity ; 
to the whole people of the United States, who depend 
upon fair conditions and equal opportunity as the sole 
economic law under which prosperity can be expected 
to come, and under which republican institutions can 
'he looked forward to as a perpetuity. 

We have heard to-night from Mr. Prouty of rebates. 
I do not intend to enter into that. But there are re- 
bates indirect as well as rebates direct ; rebates that 
reach the result of giving unfair and unequal oppor- 
tunities indirectly, or by circumlocution, as well as 
those that operate by direct repayment to a favored 
shipper. I do not speak about their legal status. 
What I say is this, that when a railroad selects one 
citizen out of a community that he may survive and the 
others perish, giving to him any rebate or any indirect 
discrimination, it is doing, unquestionably, an unjust 
thing. And when a railroad does that by circumlocu- 
tion, it is doing the community and the country as much 
harm as if it were done by methods direct. 

We have heard, though not to-night — I have heard 
in my official capacity, and through the publications — 
of some of the specific methods of giving unjust dis- 
criminations indirectly. There, for instance, is the 
private car. I have no objection to the private car. 
I have no objection to the packer of beef, through the 
ingenuity of his mechanic and inventor, constructing 
a car that will be adapted to carry his product without 
deterioration from the manufacturing establishment 
to the market. I have no objection to the shipper of 
fruits constructing a car that will carry the fruits, with 
the least amount of perishableness, from the gardens of 
the South to the markets of the North. What I ob- 
ject to is this, that the private car should be used as a 
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means of discrimination. Let the reduction in charge 
he. in proportion to the capital invested and the de- 
preciation that necessarily takes place. But let it stop 
at that. A private car that costs $1200 or il500, and 
earns, in the way of reduction, $3000 6r $4000 a year^ 
is nothing other, in the long run, than a rebate in dis- 
guise. I have heard of the switch. We have in our 
Western country switches that have incorporated them- 
selves as independent railroads. The amount of track- 
age that they control is from a quarter of a mile to two 
and one half miles. They may have locomotives and they 
may not. They may have cars of their own and they 
may not. That is of no consequence. The thing that 
is of consequence is that, under the pretense of an in- 
dependent railroad, there are instances of arrangements 
with the great transcontinental lines by which the 
rates are divided between the switch and the roads in 
the proportion of one half, or one third and two thirds, 
or one quarter and three quarters, so that, in the end, 
the private switch, instead of getting a reduction meas- 
ured by its capitalization and by the necessary deprecia- 
tion that attends any operation of that kind, is, as iri the 
case of the private car, getting a distinct and appreciable 
rebate — none the less a rebate because of the disguise* 
The injustice in the whole matter is that it is an 
unfair thing to the other American citizens, who, hav- 
ing established their business in the community, count- 
ing upon liberty of venture and equality under the 
laWr find themselves discriminated out of business. 
Discrimination like this, in the contests of business^ — ' 
those splendid contests that bring out the best qualities 
of American manhood, testing the metal through the 
crucible, — discrimination in these contests of business 
is nothing less than armed intervention in behalf of one. 
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of the belligerents by the railroads, where above all 
things the railroad should be a neutral. Is that fair? 
Is it American ? Another thing : The Supreme Court 
of the United States has held, following a distinction 
drawn to-night by Mr. Willcox, that it is not discrimi- 
nation, within the meaning of the Interstate Commerce 
Law, to charge the big shipper a rate less than is charged 
the little shipper. I know the argument on which that 
distinction is founded, and I appreciate, I think, its 
strength. It is true that it costs less per ton to carry 
a large bulk than to carry a small bulk. It is true, 
and always has been true, that a less percentage of 
profit can be reasonably charged to the wholesaler than 
to the retailer. But these arguments, made in behalf 
of discrimination, miss the mark — miss the core of the 
whole subject. 

In this country there is no such thing as permanency 
of size to a business man. The man of little size now 
expects after a while to get big. He has a right to get 
big. That expectation and that right help him to get 
big. And he has a right to an atmosphere of equal 
opportunity and equal conditions in which to grow. So 
that, some unit being accepted, such as a ton, or a car, 
the rate ought in every case to be the same for the little 
as for the big shipper. 

President Willcox — The only distinction is be- 
tween car loads and less than* car loads. 

Judge Grosscup — That has not always prevailed. 
You are speaking, I believe, of the discrimination 
which you claim now prevails. I am speaking of the 
permissible discrimination under the decisions of the 
Supreme Court. What I say is that as the law now 
stands on that subject, an unjust thing can he done 
under the law — has been done under the law — and 
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that the law in that respect ought to be corrected. 
Now, with these views on the subject of the rebates, both 
direct and indirect, and the amendment, as I conceive 
it, that ought to be made to the law upon the subject of 
discrimination as governed by the size of shipments or 
the amount that each shipper is giving to the railroad 
yearly, it does not seem to me that the present law is 
not pretty nearly adequate to meet the conditions 
named. Nor does it seem to me that the present law is 
not pretty nearly adequate to meet the questions grow- 
ing out of unreasonableness of rate. What is the law 
in that respect as it now stands ? The law is that all 
rates should be reasonable and just ; and that upon 
complaint being made to the Circuit Court of the 
United States that any requirement of the law is being 
violated, the court may institute inquiry ; and if, on such 
inquiry, it is found that the law is being violated, an 
order of correction may be entered. This, I take it, ap- 
plies to rates that are unreasonable and unjust as well 
as to rates that are discriminative. But before the 
Circuit Court can find a rate unreasonable and unjust, 
it must first find, as a postulate, what is a reasonable 
rate ; so that the courts, under the law as it stands, 
seem to have power, not simply to find judicially what 
rate is unreasonable, but to find, as a logical prelimi- 
nary to that judicial determination, what rate would be 
reasonable. And I take it, that in any given case 
where the court had declared that the rate complained 
of was unreasonable, naming what rate would be rea- 
sonable, it would not be the policy of the railroads of 
this country — it could not be the policy of the rail- 
roads of this country — to fly in the face of such judg- 
ment of the court, by resorting to a rate other than 
that found to be reasonable. 
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It is not so much in the law that present difficulties 
are lodged, as in the administration of the law. There 
are two defects, as I look at it, in the present admin- 
istration of the Interstate Commerce Law. One of 
these — I speak now of something connected with my- 
self, so that when I come to the other I rely on Mr. 
Prouty pardoning me, because I have first condemned 
myself — one of these defects is the incompetency, the 
total incompetency, of the Circuit Courts of the United 
States, as at present engaged, to pass adequately upon 
questions of rates. What is the daily life of a Circuit 
Court judge ? One day he is exploring the intricacies 
of a patent case, following it through all its mechanical 
meanderings back to its birth in the inventor's brain. 
Another day he is hearing a personal injury case, with 
his sympathies in rigid control lest they should out- 
weigh and overpower his judgment. On another day 
he is hearing some customs case, determining whether, 
under the tariff laws, the particular goods under con- 
sideration come within this or within that classification 
of the law. Another day he is pursuing the ins and 
outs of a chancery case. Every day is filled up with 
some new subject, covering some wide area, upon which 
he has to be educated, specially educated, for the day's 
judgment. Now call him — I care not how great a man 
he be; I care not how well equipped a lawyer he be 
— call him from this judgment seat to judge, at a mo- 
ment's notice, a railroad rate case that requires, aa 
my friends here have said, the incubation of a new 
species of human mind ; call him to determine a ques- 
tion that turns, not upon the particular rate that is laid 
on the table before him, but that, to be rightly judged, 
must take in the whole horizon of the country % oom- 
merce — a subject-matter as perplexing, as confused. 
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as intricate, as the wire fences that the Russians put 
around their fortifications of Port Arthur to keep out 
the Japanese ; call him to take up, out of its place, 
with the judicial forceps, one of these rates, as the 
watchmaker would take out a wheel or a peg from a 
watch — a thing that cannot be done without taking up 
also the whole inside of the rate and transportation 
problem, — call him under such circumstances to decide 
such a question, and you have submitted to a mere 
child, so far as education goes, one of the greatest, the 
most perplexing, the most difficult of questions. It 
is for this reason that I say that the Circuit Court of 
the United States is, on questions like this, an incom- 
petent court. My own judgment, notwithstanding my 
great respect for Mr. Prouty and for the Interstate 
Commerce Commission, a respect that I share with 
many lawyers and nearly all the judges of this country, 
is that the Interstate Commerce Commission has failed 
in its part of the administrative work of putting into 
execution the Interstate Commerce Act. I think the 
commissioners have looked at their task from a wrong 
attitude of mind. I think they have tried to put them- 
selves in the situation of a court rather than in that of 
an inquirer. Inquiry is their part of the work ; but 
they have lost sight of that in an effort to climb into 
a final tribunal. They have been putting on the robes 
when, perhaps, they ought to have been wearing over- 
alls. In the place of the Interstate Commerce Com- 
mission — translating such eminent men, such competent 
men, as Mr. Prouty from that place to another place 
which I shall mention in a moment — I would put some 
department of the government ; or if not a department, 
some distinct bureau, like the Comptroller of the Cur- 
rency, like the Commissioner of Corporations — -an 
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executive ready, mobile, active, feeling that its sole 
duty was, not to judge, but to find out ; not to deter- 
mine, but to complain ; not to sit on the bench, but to 
go out and look up the complaints that had been lodged 
by citizens of a wrong done to them or to their com- 
munity. And I would equip such an executive with 
the advice of the best counsel, and the best railroad 
experts that the country could furnish. It is not 
necessary in this matter of experts to incubate a new 
species. They can be drafted, annexed, since we are 
in the annexation business, right from the ranks of the 
railroad companies. I have one man in mind tormght 
who is drawing from a large railroad company a mu- 
nificent salary — I think 160,000 a year — Mr. John 
Stubbs. It might be possible to draft him into the 
service of the government, and in instances of complaint 
he would quickly find out whether there were any 
just grounds for the complaint ; and if there were just 
ground, I believe such an executive, thus equipped, 
would see to it that time should not be wasted, frittered 
away, upon inconsequential hearings, upon the taking 
of testimony leading to no result, upon the piling up 
of Jarndyce against Jarndyce to the end of time. 

Then let the court be constructed from among the 
best men in the country. Let it include lay members, 
perhaps taken from some of the railroad men who are 
so experienced in this complex subject. And give to 
that court the exclusive jurisdiction of transportation. 
Encumber it not with patents or chancery suits or with 
personal injury cases. Make it incumbent on the 
judges, and profitable to them as competent judges, to 
study the whole railroad situation as if they were the 
iservants of the roads so far as proficiency is concerned, 
but servants of the people so far as justice is concerned. 
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It would be unnecessary to create any great number of 
new officers for such a court. The clerks of the United 
States courts, as they now exist, could be clerks ex 
officio of this court ; the marshals of the United States 
could be marshals ex officio. The juries assembled at 
every point where United States circuit and district 
courts are sitting could be made interchangeable with 
juries in the courts where this court would sit. The 
judges could go out on the circuit individually, mem- 
ber by member, wherever complaint had been made, 
and within a week, two weeks, or three weeks, after the 
executive officer of the government had lodged his com- 
plaint, the machinery would be in motion to bring the 
matter to final judgment. If the case was so big or 
complex that it ought to have the judgment of the 
whole court, the individual judge could reserve it for 
the whole court, to be determined quickly, however, 
by the whole court at some central point, such as 
Washington. 

It seems to me, gentlemen, that the men more inter- 
ested than anybody else in this railroad agitation are 
the railroad men themselves. This agitation, as it is 
called, is not an agitation against the railroad. It is an 
agitation against the abuses that have grown up, with 
which the railroads have been connected. The farmer, 
for instance, is not the enemy, naturally, of the rail- 
road. He looks upon the railroad as the strong arm 
that holds him to the throbbing heart of industry. 
The manufacturer is not the enemy of the railroad, 
naturally. Nor is the merchant. The only natural 
enemy the railroad has is that class of men who neither 
toil nor spin, declining so much as the exertion of the 
lily, that draws its nourishment from the soil ; that 
class of men whose enmity does not stop at the railroad, 
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but extends to every class of private property in this 
country. 

This agitation is not new. It was not new eighteen 
years ago, when the Interstate Commerce Act was 
passed. What is new about this agitation is that for 
the first time it has at its head a President of the 
United States. What is new about this agitation is 
that for the first time the people of the United States, 
irrespective of their individual interests as shippers, 
look upon the railroad question as a national concern. 
And what is new about it — and of some danger, too — 
is the fact that this same class of political and social 
revolutionists, of which I have spoken, are now climb- 
ing over the wheels into the President's wagon, deter- 
mined that he shall carry them as far as he is compelled 
to go on his way to a just solution of this problem. 
They are claiming, too, that this movement is their 
movement. But it is not their movement. It is the 
people's movement. It is a movement on behalf of 
justice to the Individual Man. The big-brained rail- 
road man, it seems to me, has his opportunity now. 
Let him insist that there shall be directly or indirectly 
no confiscation of his property. On that issue he will 
find the nation behind him. But let him realize that 
in the nation itself resides the great reserve power of 
national control — control in the interest of equal citizen- 
ship — and join in creating a tribunal that will impar- 
tially, but at the same time adequately and promptly, 
carry out that control. On these terms peace will 
come, with justice. On no other terms would peace be 
lasting. 

A year ago last February, at the time of the great 
fire, I happened to be in Baltimore. With some friends 
I went down that night to see the spectacle. As we 
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passed by the College of Loyola, a Catholic institution, 
I saw a cross, radiant from the reflection of the flames. 
The college itself was in darkness. The cross looked 
as if suspended in the skies. 

The fire had sprung up in the southwestern part of 
the city. When we reached the fire it was burning 
northward, having already reached St. Paul's church and 
the cardinal's cathedral. Farther on to the north lay 
the residences of the city, with an hundred thousand 
women and children under their roofs. It looked as if 
this district was doomed. The red eyes of the fire fiend 
were turned that way, and its thousand tongues were 
already reaching for their prey. But the cross swung 
over the path. Gleaming out in the night, it seemed to 
say, " Not here, not here ! " 

The fires turned their course to the eastward. Be- 
fore them were the magnificent structures of old Balti- 
more — granite and brick, stone, marble, and steel, 
all supposed until now to have been impregnable. But 
before this invading army even these went down. 
Flame after flame, like a hundred soldiers of a besieg- 
ing army, mounted their sides and went in at their win- 
dows ; and like ten thousand soldiers broke out again. 
Again the wind sprang up from the south, and toward 
the residences of the city the flames sprang anew. But 
there was the cross, the gleaming cross, still saying, 
" Not here ! not here ! " 

Baffled and subdued, the fires changed their course 
again. Southeastward lay the factory district. Here 
the final assault was made. Factory after factory, mill 
after mill, went down. But the back of the conflagra- 
tion remained to the north where the cross gleamed, 
until, licking up the wharves down to the water's edge, 
the vanquished invader went out to sea and was no more. 
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I am no pessimist. I see no conflagrations breaking 
out in this land. But there is here and there smoke. 
There are here and there fires. There is on all sides 
an unrest that bids us be careful. Let every institu- 
tion of this country be so builded on lines of justice — 
let the railroads themselves be so builded on lines of 
justice — that above them always like the protecting 
finger of Providence, will be seen the emblem of jus- 
tice, saying, ** Not here, not here ! " 

Mr. Filene — I think, notwithstanding the late- 
ness of the hour, we are not going to forego the pleas- 
ure of bearing the parties in rebuttal. But before call- 
ing upon Mr. Willcox for a five-minute talk, I am going 
to call on one of our own members who has spent many 
years in the study of economic questions and has re- 
cently traveled widely in Europe and America, investi- 
gating railway systems. Professor Parsons. 
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Mr, President and Q-entlemen : I was to make a ten- 
minute talk, but I shall dwindle it to as near nothing 
as possible — a sort of X-ray speech with only the 
skeleton visible. The judge says there are evidences 
here and there of smoke. I think there are. If I can 
absorb enough oxygen from this carbonaceous atmos- 
phere to enable me to project my voice to the end of 
the hall, I will try to make three points. 

Commissioner Prouty says that to leave the rail- 
ways free to make rates without restraint is shown 
by experience to be unfair to the public. They take 
all they can get. They discriminate unfairly between 
persons and places. President Willcox says that to 
have rates made by a board representing the public 
would be unfair to the railroads. Judge Grosscup 
declares that the railroads do not deal justly, and that 
their favoritism destroys the equality of opportunity 
essential to individual development. 

I believe all three of the speakers are perfectly cor- 
rect in their fundamental positions. If the railroads 
make the rates, the public is not treated fairly. If a 
public board should make the rates, the railroads might 
not be treated fairly. I tliink there is justification 
for that view in the history of the decisions of the Com- 
mission, as much as I respect them and their efforts to 
be fair. But it is clear that somebody must make the 
rates. And it is equally clear that there is no system 
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of rate making that will do perfect justice. I know of 
no railway minister or traffic manager in Europe or 
America who even dreams he knows of any method of 
rate making that will do justice all round under present 
industrial conditions. The post-office principle may 
ultimately be applied to diffuse the burden of distance 
over the whole community, but it is not practicable at 
present. If then a certain amount of injustice is un- 
avoidable, and we must clioose between injustice to a 
small group of stockholders, or to eighty millions of 
people, which alternative shall we accept ? If there is 
no way to solve this problem that will not work injus- 
tice somewhere, shall it be to the little group of profit 
makers or to the great public, the people of the United 
States ? 

Besides this quantitative comparison there is a quali- 
tative comparison that is still more weighty. Such 
injustice as may be done to the railways is merely a 
matter of diminished dividends on stocks, a very large 
part of which is water, while the false rates and unfair 
discriminations made by the railway managers not only 
affect property interests many times greater than rail- 
way stocks, but deny equal opportunity and undermine 
morals, manhood, government, civilization, and progress, 
— values far higher than any financial items whatever. 
Moreover, it is not unlikely that a board constituted 
somewhat differently from the present one might elimi- 
nate most of the errors of the Interstate Commission 
as well as those of the railway. What are the causes 
at work in the case ? The reason the Commission has 
made some injurious rulings is that they lack the 
thorough acquaintance with traffic conditions that the 
railway managers possess. And the reason the railway 
managers make rates that are contrary to public policy. 
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is that they are more or less influenced by motives 
that are antagonistic to the public interest. The Com- 
mission is disinterested; it has no wish or personal 
interest leading to unfairness either to the railroads 
or the public ; its motive is right, but its knowledge 
is imperfect. The railway traffic managers, on the 
other hand, have much more perfect understanding of 
the transportation business, but their interest is not 
altogether in harmony with justice and the public good. 
Is it not possible to create a board that shall have the 
thorough knowledge of first-class railway experts, to- 
gether with the high motives and unmixed interests of 
an honorable public commission or court, and so re- 
move the chief causes that have worked injustice in the 
past? 

It is possible that there may be another fair solution, 
— that the rates may be made neither by the railroads 
themselves, nor by a body representing the public alone. 
As there are three partners in the railroad business, as 
in every great industry, viz. labor, capital, and the 
public, it may be regarded as a case for arbitration, 
or for decision, not by any one partner alone, but by a 
board representing all three partners. Should there 
not be a board on which the railways have a right to 
representation, the workers being represented too, and 
the public also having fair representation upon the 
board? Then the decision would represent the coor- 
dination of thought and interest of the three great 
parties concerned in the railway problem. Perhaps 
such a solution would be superior in its justice to deci- 
sion either by the railways alone, or by a body repre- 
senting the public only. 

There are just three possibilities in the railway 
situation. We may leave the railroads alone to work 
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out their salvation, or their blank-blank-hlankety-blank, 
according to their own sweet, dividend-deflected will. 
Or we may try to regulate them more or less in the 
interests of the public. Or we may establish public 
ownership of the public highways that are made of 
iron, as well as of the public highways that are*made of 
earth, asphalt, stone, or wooden blocks. I don't believe 
we are ready yet for public ownership in this country, 
because we must have public ownership of the govern- 
ment before we can safely establish public ownership 
of the railroads. So long as the government is a pri- 
vate monopoly, anything that is put in the hands of the 
government is likely to be a private monopoly also. 
To establish public ownership now might be simply to 
transfer the roads from one set of monopolists we call 
stockholders to another set of monopolists we call poli- 
ticians. I believe public ownership is the ultimate 
ideal in the case of the railways, for they are public 
highways, and should be managed in the public in- 
terest instead of being exploited for private profit. 
But as long as our governments are permeated with 
graft, I sympathize with the old lady who said she did 
not believe in the naturalization of the railroads. 

The laissez-faire policy would suit the railways all 
right, but the common people, with a perverseness 
natural to those who do not own railway shares, object 
to certain characteristics of the companies. First, an 
innate tendency to water inanimate as well as animate 
stock, which has made our railway capitalization half 
aqueous ; second, the defective vision which makes it 
impossible, apparently, for many railroad managers to 
see the rights of small people and small places, and 
magnifies the importance of private cars and refrigerator 
lines and corporation side tracks, and so on ; third, 
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the abnormal appetite for foreign goods which leads the 
railways to make arrangements so that freight can go 
from Liverpool to San Francisco for $1.02 per hundred 
pounds, when the same goods of domestic manufacture 
have to pay $2.88, and even $3.70, per hundred from 
New Orleans to San Francisco ; fourth, the low and 
depraved tastes and dissipated habits which lead the 
railroads to hang round places of legislation, and form 
unduly intimate associations with lobbyists and legisla- 
tors and Congressmen and other persons of disreputable, 
or at least suspicious, character in the public mind. I 
hold in my hand a bundle of photographs of passes 
given by the Pennsylvania Railroad Company and the 
Rapid Transit Company of Philadelphia to members of 
the Legislature and the City Council. If any of you 
gentlemen would like to have some, you are welcome to 
them after the meeting. 

Judge Grosscup — Are they last year's ? 

Professor Parsons — Oh, no, some of them are 
dated 1905. Of course, the names aren't there. The 
names of the legislators and councilmen were covered 
up when the photographs were taken. But they all 
have them — nearly all. The constitution of Penn- 
sylvania says, " No railroad, railway or other transpor- 
tation company shall grant free passes or passes at a 
discount to any persons except officers or employees of 
the company." The question is whether the legislators 
of Pennsylvania are employees of the Pennsylvania 
Railroad. Many people believe they are. 

The fifth reason why the people object to uncon- 
trolled railroadism is the tendency of railroad man- 
agers to subordinate the public interest to private 
profit where the two come into conflict. It is all right 
to make a profit in ways that accord with the public 
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good, but not by practices contrary tb public policy. 
The railways are not in business for their health, nor 
for the health of their employees or of the public, so 
that laws were found necessary to compel them to adopt 
safety couplers, block signals, and other appliances for 
the saving of life. For similar reasons legislation is 
needful to bring the rate-making power into harmony 
with the public interest, and if the board of control 
makes mistakes, the courts will protect the railways in 
the future as they have in the past. The board will 
check railway abuses, and if it goes wrong itself, the 
courts will check it. 

The laissez-faire policy is out of the question, and we 
are not civilized enough as yet for public ownership of 
the railways, or at least our governments are not civil- 
ized enough, so there is nothing for it but regulation. 
And the sole question is whether it shall be effective 
regulation, or largely ineffective, as it has been in the 
past. Is is simple common sense to make it effective, 
instead of a mere shadow, as it seems to be in relation 
to private-car and side-track systems, rebates, and 
unjust discriminations in general. This, I believe, is the 
President's railroad policy in a nutshell, — effective con- 
trol to stop railway abuses and give every one a square 
deal in the transportation game. 

I will call your attention to just this one point more. 
The railways of this country would circle the globe 
eleven times, and the cars and locomotives on their 
tracks, if coupled in a string, would reach from the 
north pole down over all the zones to the heart of 
the southern frigid, take a loop around the south pole, 
and hang down two thousand miles beyond. That 
gives an idea of the vastness of the railroad interests. 
They form one of the greatest industries of the country 
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and they come into vital contact with every other in- 
dustry and with social and political interests of the 
utmost moment. They determine the destinies of indi- 
viduals, cities, and states. They carry the commerce 
of a continent and collect their tolls upon it by a 
system which is practically taxation without represen- 
tation. They run their trains from ocean to ocean, 
over states and territories, laws and institutions, and 
they tunnel our economic and governmental systems as 
cheerfully as they do the mountains in their pathway. 

Now these vast and powerful interests have been 
united into giant groups, and the groups are being 
welded into a colossal railway empire. 

There have been about 5000 railway companies in 
this country. About 3000 of them have ceased to 
exist, a few being abandoned, some reorganized with 
change of name, but most of them absorbed by other 
companies. There are now about 2000 companies 
(2078 to be exact), 805 of which are reported by the 
Interstate Commerce Commission as " independent 
companies." Most of these so-called independent 
companies are massed together in six groups known as 
the Vanderbilt, Pennsylvania, Morgan-Hill, Gould- 
Rockefeller, Harriman, and Moore groups. The Penn- 
sylvania group includes 280 companies, with 19,300 
miles of road. The Vanderbilt system extends from 
Boston to the Missouri River and the Dakotas, including 
132 companies and 22,000 miles of line, equal to the 
entire railway system of Great Britain and Ireland. 
The Morgan-Hill group covers the continent from 
New York to the Pacific, with 225 operating companies 
and over 47,000 miles of road, or more than the whole 
of the railways of Germany, and more than the entire 
mileage of the United Kingdom and France together. 
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Moreover, these six vast aggregations are themselves 
by no means independent, but are intertwined, affili- 
ated, and coordinated with each other by the inter- 
locking interests of their owners, common holdings and 
overlapping ownership of shares, interrelation of 
boards of direction, and various agreements and under- 
standings. 

J. P. Morgan, head of the Morgan group, is a director 
in the New York Central, the controlling company 
of the Vanderbilt system. William Rockefeller, rep- 
resenting still another group, is also a director in the 
New York Central. George Gould, head of the Gould 
system, is a director in the Union Pacific and the 
Southern Pacific, both of which belong to the Harriman 
group, etc. 

Even the railways that are not yet definitely absorbed 
by either of the six groups, are, nevertheless, for the 
most part intimately linked with them. For example, 
Morgan, Rockefeller, Depew, and Cassatt are directors 
in the New York, New Haven and Hartford — an inter- 
locking in this one system of the four great eastern 
groups, — a sort of Morganbilt, Vanderfeller, Rocke- 
gould, Cassattyvania system. 

The six groups dominate directly about 95 per cent 
of the vital mileage of the country and indirectly domi- 
nate nearly all the remaining lines of any importance. 

Already, I am told by a member of the Interstate 
Commerce Commission, six men can meet and practi- 
cally determine the transportation rates for the country. 
Their systems control three fourths of the country 
and five sixths of the traffic, and indirectly dominate 
most all the rest. Whether the figures are exact or 
not, it is beyond question that a very few men control 
our transportation rates, and that still fewer will con- 
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trol them soon if the present processes of consolidation 
and combination continue. 

The vital question is this: If half a dozen men, a 
very small body of men, are to determine the freight 
rates and passenger rates for eighty millions of people, 
what body of men shall they be ? Shall they represent 
only the magnates who control the railway systems, or 
shall they represent the public ? Shall eighty millions 
of people be subjected to the arbitrary charges of a 
giant monopoly of the transportation systems of the 
country, or shall the government exert its power to 
regulate rates in the public interest ? Another ques- 
tion, larger still, looms up in the shadow of this co- 
lossal railway empire. The question is whether the 
railways are to become greater than the governments 
of our states or nation. Even if we get this legislation 
the President is after, can any commission really con- 
trol this tremendous power the railways have in their 
hands ? So there is a deeper question than that of reg- 
ulating rates, — the question whether legislation of any 
kind can root out the evils that grow from the funda- 
mental antagonism of interest between the public and 
the private owners of this great monopoly, or whether, 
ultimately, when we get the government into proper 
shape for it, it will not be necessary to harmonize these 
interests by making them identical — making the 
owners and the public one and the same. But, of 
course, that belongs to the future. The right thing 
now seems to be to regulate the railroads by a system 
of arbitration in which the railways, the public, and 
labor will all be fairly represented. 



CLOSING REMARKS 

Mr. Filene — We have decided to hold a meeting 
in the near future, of which due notice will be given, 
to discuss this question among ourselves. Mr. Willcox, 
it is up to you. 

Mr. Willcox — I don't know that I have much 
more to say. I do not want to be underetood by the 
gentlemen who are present as having referred to those 
expressions of the Supreme Court as indicating that 
they warranted different charges according to the 
volume of business. That is not the fact. The only 
distinction I know of is between car-load lots and less 
than car-load lots, which is generally recognized as 
proper on account of the expense. 

Judge Grossoup — That would be a fair unit. 

Mr. Willcox — Yes, there would have to be some 
sort of unit, and that is the only distinction which 
exists between quantities of business. Under the law 
it is the only one there can be. My own impressions 
are a good deal similar to those of Judge Grosscup. 
But the thing for the Interstate Commerce Commission 
to do is to enforce the law, and not to go through the 
motions of a court, when, as it says in its reports, and 
as Judge Jackson held as long ago as 1889, it has no 
judicial character. That is where the delay and the 
mistake exists. The statutes cover the question and 
the trouble is with the methods of the Commission. 

Judge Grosscup — Don't you think the present 
court is incompetent, too, sir? 

76 
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Mr. Willcox — No, I do not, sir. I can't agree 
with you there. I have spent the most of my life 
practicing law, and I have more respect for the courts 
of the United States than the distinguished member 
of them who is present this evening. 

Judge Grosscup — I have the respect which comes 
from inside knowledge. 

Mr. Willcox — I have the respect which comes 
from the other side of the bar. I sometimes think — 
I don't mean to express this as a final or mature judg- 
ment — but I sometimes think there is much advan- 
tage in having judges who are accustomed to dealing 
with affairs generally. I know that in a great many 
cases it is better to have people who are dealing broadly 
with affairs of the community generally, rather than to 
have those who are in the habit of specializing exclu- 
sively. So that I am free to say my own mind is not 
entirely made up on that point. I have received much 
light from what Judge Grosscup has said, and think 
there is a great deal of force in it. I don't wish to 
be understood as taking a hostile attitude regarding 
the matter of a special court. It has been discussed 
a great deal, and it is a question about which the 
Democrats and the Republicans differed in the House. 

I am afraid Mr. Parsons' suggestion would come 
down simply to supplanting the Interstate Commerce 
Commission in attempting to exercise functions which 
can be exercised only by a judicial body under our 
Constitution. It is very doubtful whether such a plan 
would be effective under the Constitution. A board of 
arbitration of the sort would have no power to deal 
with rights of property, as that can be done only by 
the judiciary. I have always cherished the hope that 
sooner or later there would work out of this thing a 
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system of joint committees in the different parts of the 
country, which would act informally as mediators or 
something of that sort. I think such committees could 
deal with very many of the complaints that come to 
the Interstate Commerce Commission or the courts. 
It has been tried in different parts of the country and 
appears to be a success. That is a thing which will 
come slowly, but I am not without hope that it will 
come in time. 

I don't go quite as far as Judge Grosscup in regard 
to the Interstate Commerce Commission. I think it 
has done a great deal of good,' and when it has settled 
controversies according to commercial methods, as it 
has done in at least 90 per cent of its cases, it has done 
a great service. The only question is as I have pointed 
out, how the other 10 per cent of the cases ought to be 
settled. Under the Elkins law the procedure is this: 
The Interstate Commerce Commission, when it thinks 
it has reasonable ground to consider that the statute is 
being violated, goes to the courts, and the courts act as 
promptly as Judge Grosscup did in the Chicago cases. 
And while there may be some question, under the pres- 
ent statute, as to whether it is quite broad enough to 
authorize the same procedure in every possible case, it 
does seem to me that it is the true and natural pro- 
ceeding. This would relieve my friend Prouty of a 
great deal of responsibility, which should weigh heavily 
on him. Yet that does not seem to be what he wishes. 
The French went into the war of 1870 " with a light 
heart." But their frame of mind was positively fune- 
real compared with the spirit in which our distin- 
guished friend courts the task of making rates for two 
hundred and ten thousand miles of railroad. Over all 
that vast expanse it will be his pleasq,nt duty to " give 
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to each community the rightful benefits of location ; to 
keep different commodities on an equal footing, so that 
each shall circulate /r^^Zy and in natural volume." He 
has said this evening that he knows of few principles 
controlling the matter of rate making. But then he 
will be guided " to some extent by the principles upon 
which taxation rests (if there are any such principles)," 
and he will, to some extent, " take into account the 
development of industries " ; he will, to some extent, 
"be guided by moral and social considerations," and 
cannot act independently of " the theory of social prog- 
ress." No doubt he would discharge his beneficent 
duties in full recognition of these luminous guiding 
principles. But, unfortunately, the Supreme Court 
has defined the safeguards provided by the Constitution 
to protect rights of property, and these rules of the 
Supreme Court our distinguished friend has stated that 
he is quite unable to apply because he has not "the 
necessary data for that purpose " (Annual Report for 
1903, p. 54). Does it not seem inevitable that rates 
evolved from such conditions will no more stand the 
test of judicial scrutiny in the future than the action of 
the Commission upon much simpler questions has done 
in the past ? 

Mr. Filene — I am sure you will regret to hear this 
telegram, informing us that Mr. Victor Horowitz has 
been detained by illness and could not be with us. I 
am sure we would all, in this discussion, have liked to 
hear from the representative of the Atchison Rail- 
road. Mr. Prouty. 

Commissioner Prouty — I am not going to take up 
any more of your time, for it has turned out as I sup- 
posed it would: both the Judge and President Willcox 
agree that the Interstate Commerce Commission never 
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amounted to anything. Mr. Willcox said, "I am 
going to print my brief and send it to you." Well, the 
Interstate Commerce Commission has not authorized 
me to print, and I am afraid the government will not. 
My salary is small, and I am even going to lose that, 
but I may decide to go without a spring suit and print 
what I have said and have to say. If I do, you will 
find the argument left out, but the sense there. If I 
do that, I shall include a discussion of the question 
which Mr. Willcox has discussed, namely, the number 
of cases in which the decision of the Interstate Com- 
merce Commission has been overruled. In the mean- 
time, I will say that the Supreme Court has never 
overruled a decision of this Commission upon a question 
of fact. 

Adjournment. 
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